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A SHORT HISTORY OF THE SUPREME COURT (ENG- 
LAND) AND ITS PROCEDURE. 


The two principal administrative branches of justice in England 
are generally known as common law and equity. The former 
of these was originally administered by the superior courts of 
common law, whilst the latter fell within the jurisdiction of the 
Court of Chancery as administering equity. The superior courts 
of common law were the courts of Queen’s Bench, Common 
Pleas and Exchequer, and they were so called in contradistinction 
to the ** inferior ’’ courts which were of limited or local jurisdic- 
tion. The superior courts originated from one common court 
called the Curia Regis, or Aula Regis, which, in Norman 
times, was the supreme court of justice in the kingdom. This 
court attended the king’s person wherever he went, but the in- 
convenience attending so transitory a judicature led to the de- 
mand that communia placita,! common pleas, should be held in a 
fixed place. The request was complied with by establishing the 
Court of Common Pleas at Westminster, which resulted in nearly 
all civil proceedings being, from that date, transacted there, instead 
of wherever the Aula Regis chanced to be. Though the 
Court of Common Pleas was fixed at Westminster the Au/a 
Regis, nevertheless, continued to attend the king’s person until 
the reign of Edward I., when its judicial functions were parti- 
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tioned off into the three Courts of Common Law, and the Court 
of Chancery, Westminster being assigned in the case of the for- 
mer, as the place wherein their courts should be held. The effect 
of dividing the authority of the Aula Regis among these courts 
was to leave the jurisdiction of the common pleas as originally 
constituted, viz., in possession of the whole of the civil business 
of the kingdom, wherein the interest of the Crown was not 
affected, whilst to the Court of Exchequer was intrusted the man- 
agement and recovery of the king’s revenue and debts, the 
King’s Bench having jurisdiction in criminal matters and the 
power of superintending the inferior tribunals of the kingdom, 
commanding them by prerogative writ of mandamus or by writ 
of prohibition to perform their duty or to abstain from exceeding 
their jurisdiction. Notwithstanding the jurisdiction of the Courts 
of Queen’s Bench and Exchequer were originally prescribed as 
already mentioned, they nevertheless in course of time, bya 
series of fictions, contrived to acquire in personal actions, a co- 
extensive jurisdiction with the Court of Common Pleas, a jur- 
isdiction which was recognized and confirmed in 1832, by the 
uniformity of Process Act,’ which, while recognizing the 
extended jurisdiction of the Courts of Queen’s Bench and Ex- 
chequer, nevertheless abolished the fictions by which they had 
hitherto obtained the same. 

Though the Court of Chancery was, as we have seen, like the 
superior courts of common law, an off-shoot from the Aula Regis, 
its jurisdiction was derived from the chancellor, who from the 
earliest times has been a high officer of the state, the confi- 
dential adviser of the monarch in all important matters, and 
‘** the keeper of the king’s conscience.’’ It was perhaps not sur- 
prising, that one occupying the confidential relation which the 
chancellor did to the sovereign, should have had referred to him 
by the king the various appeals which were made to the latter 
from the courts of ordinary jurisdiction, and which were presented 
in the form of petitions for the exercise of the monarch’s grace. 
These petitions were, by an ordinance of Edward I., to be 
brought before the king himself ; but in the reign of Edward IL., 
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though the petitions were still addressed to the king, they were, al- 
most without exception, referred by him to the chancellor; in the 
reign of Edward III., however, the chancellor became recognized 
as the proper person to whom such petitions should be addressed. 
In deciding such appeals the chancellor was originally freed from 
all strict rules of law, being merely guided in his decisions by the 
dictates of conscience, assisted possibly by a little civil law which, 
as an ecclesiastic, he would doubtlessly be acquainted with. The 
decisions, which had varied according to the dictates of the chan- 
cellor’s mind, began by degrees to be regulated by rules as defi- 
nite and binding as were the rules of law themselves. No longer 
did they rest upon his individual opinion, but were dependent upon 
and regulated by the decisions of his predecessors. 

The same kind of equitable jurisdiction as that exercised by 
the Lord Chancellor, though subsidiary to it, ultimately devolved 
on the Master of the Rolls, the Vice Chancellors and upon the two 
Lords Justices of Appeal. The first of the Vice Chancellors was 
appointed in the year 1813 as a remedy for the evil caused by 
the arrears of business of the Court of Chancery; but the re- 
maining two Vice Chancellors were not appointed until 1842, 
when their appointment was made as part of the general scheme 
for the abolition of the equitable jurisdiction of the Court of 
Exchequer, which that court had possessed and exercised from 
very early times. 

Beyond the Court of Chancery and the superior courts of 
common law already referred to, there are three other courts 
connected with the history of the present Supreme Court of Judi- 
cature; these are the courts of Admiralty, Probate, and Divorce. 
The first of them derived its jurisdiction from the Lord High 
Admiral, as whose deputy the judge of the court sat. It origin- 
ally had jurisdiction to try merely maritime matters, but its scope 
was gradually extended to include the exclusive right to try not 
only actions of torts committed on the sea, but suits of salvage, 
actions for seaman’s wages, and also the rights of parties to flot- 
sam, jetsam, and ligan. With regard to the Court of Probate, 
this was a court of but recent creation, its jurisdiction over 
wills and intestacies in respect of personal property having been 
originally exercised by the old Prerogative Court of Canterbury, 
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and it was not until the year 1857 that the latter was abolished 
and the former? substituted by statute in its stead. In the same 
year that the Probate Act was passed, another act? came into 
operation whereby the Court of Divorce was created and invested 
with jurisdiction in all matrimonial causes, and also with power to 
decree dissolution of marriage, a power which previous to this 
statute was alone exercisable by act of Parliament. 

From all of the courts mentioned there was always an appeal 
to different higher tribunals. Until the year, 1830, the Court of 
Exchequer Chamber in the capacity of a court of error revised 
the judgments of the three courts of common law; but in that 
year it was constituted a formal court of appeal wherein the 
decisions of any one of the three.superior courts of common 
law were reviewed by the judges of the other two. In the Court 
of Chancery an appeal took the form of a rehearing before a 
a judge of higher judicial authority, and was allowed from the 
order or decree of the Master of the Rolls or Vice Chancellors 
to the Lord Chancellor himself, and after the creation of the 
Lords Justices of Appeal in Chancery, who were created to assist 
the Lord Chancellor in his appellate duties, to the Lord Chan- 
cellor or to the Lords Justices alone. From the intermediate 
Courts of Appeal and likewise from the Courts of Probate and 
Divorce appeal could be made to the ‘ High Court of Parlia- 
ment.’’ 

The Courts of Admiralty, Probate, and Divorce each adminis- 
tered the law ina distinct and well defined subject-matter; but 
the Courts of Chancery and Common Law each administered the 
law on distinct principles, which constituted the system of law 
and equity. The latter in its effect was partly corrective and 
partly supplementary to the former, consequently the decision 
of a court varied accordingly as it was pronounced in a Court of 
Equity or a Court of Common Law, the Court of Equity recog- 
nizing certain rights and applying particular remedies in cases 
whereinthe Courts of Common Law, though possibly recognizing 
a hardship, failed to admit a wrong. It can readily be anticipated 
that the effect of keeping up two sets of courts acting upon different 
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principles and working to a great extent in opposition to each 
other was productive of the most anomalous results. A man de- 
feated on the common-law side of Westminster Hall by reason of 
the court wherein he had brought his action lacking equitable 
jurisdiction, might, comparatively speaking, cross the hall to the 
equity side, and there obtain the relief, which common sense 
itself would suggest should have been afforded him in the first 
instance and have thus saved the useless waste of time and money 
occasioned by a second action; but such was not the case, the 
rules and traditions of one court preventing it from doing and 
perfecting the same acts of justice that were possible to be done 
by the other. 

The Courts of Common Law were guided purely by the legal 
aspect of a case, whilst the Court of Chancery, in administering 
equity, Was influenced rather by the spirit than the letter of the 
law. For instance, when a mortgagor borrowed money and con- 
veyed his property absolutely to the mortgagee, subject to re- 
demption on payment of the principal and interest moneys on a 
given day, the Courts of Common Law construed the deed strictly 
in accordance with its terms, and considered the mortgagee as the 
absolute owner in the event of default being made in payment on 
the day appointed. But the Court of Chancery in such cases 
looked not to the strict legal rights of the parties, but to the 
spirit of the transaction, and recognized in the mortgagor the 
right to redeem, notwithstanding the date fixed for payment had 
expired, and in the event of the mortgagee seeking to enforce 
his legal rights, would restrain by injunction any proceedings 
taken for that purpose. 

This recognized power of the Court of Chancery to restrain . 
by injunction the enforcement by the Courts of Common Law of 
legal rights gave, as a consequence, to the Court of Chancery a 
complete control over the former courts in all cases where equity 
was applicable. 

The Courts of Common Law, by their system of procedure, were 
confined in most actions not brought for recovering the possession 
of land—to giving judgment for debt or damages, a remedy 
totally insufficient for the adjustment of complicated disputes. 
Trial by jury was the basis upon which their procedure was 
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founded, the fallacious supposition being that every issue of fact 
was capable of being tried in that way; but a large number of 
important cases frequently occurred in the practice of the Com- 
mon Law Courts which could not be conveniently adapted to that 
mode of trial, and ultimately those cases either found their way 
to the Court of Chancery, or the suitors in the Common Law 
Courts were obliged to have recourse to private arbitration in 
order to supply the defects of their inadequate procedure.' 

Various attempts were made at different times to modify this 
conflict between law and equity. In the year 1852 the first com- 
mon law procedure act? was passed, to be followed in 1854 by a 
second,’ and in the year 1860 a third * came into operation, all of 
these having, more or less, as an object, the mitigation of the evil 
occasioned by conflicting jurisdiction. The most important 
changes effected by these acts were as follows; the simplification 
of writs of summons, which rendered it impossible to have a just 
action put qn end to at its very birth, by reason of a technical 
flaw, as was once so frequently the case; amendments were al- 
lowed in the joinder of parties, which made special cases possible ; 
the system of pleading was, to an extent, improved; discovery 
was obtainable in a court of law in all cases in which a court of 
equity would have enforced it ina suit instituted for the purpose. 
Power was also conferred on the Courts of Common Law to 
grant injunctions, but only to a limited extent, and defendants 
were permitted to plead, though within very narrow bounds, an 
equitable defense; and in certain cases the Courts of Common 
Law could grant relief from the forfeiture of a lease on breach 
of covenant to pay rent. 

The reforms in procedure which took place about the above 
periods were not confined to the Common Law Courts alone, for in 
the years 1852° and 1859* acts were passed whereby it was ren- 
dered incumbent upon the Court of Chancery to decide all com- 
mon-law questions for itself without resorting to a Court of 
Common Law. Power was conferred upon it in certain cases to 
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award damages for breaches of contract, or wrongs, as at com- 
mon law, and it was further empowered to take evidence orally in 
open court instead of by affidavit, as had hitherto been invariably 
the practice; it had, moreover, imparted to it the great distinc- 
tive feature of the common-law system, viz.: trial by jury. The 
advantages attending the introduction of the latter to the Court 
of Chancery were possibly more than doubtful; at all events, the 
judges of that court but rarely or never availed themselves of the 
questionable benefit to be derived from having, possibly, a long 
series of complicated facts tried by a British jury. 

The alterations effected both in the common law and chancery 
procedure by the various acts mentioned, undoubtedly introduced 
and worked improvement in their respective systems; but, not- 
withstanding this, much of the old mischief continued. The 
beneficial effects resulting from the power of the Courts of Com- 
mon Law to compel discovery can not be disputed; but the juris- 
diction of these courts in granting injunctions and allowing 
equitable defenses to be pleaded, was infinitely too restricted. 
To obtain the advantage of an injunction at common law there 
must have been a direct violation of a right, and as to equitable 
defenses, they could only be set up where a perpetual and uncon- 
ditional injunction would have been granted by the Court of. 
Chancery. The latter remedies were accordingly of but little 
practical use, and suitors had, almost as often as before, to have 
recourse to the Court of Chancery before the necessities of a case 
were completely met. 

The alterations effected in the procedure of the Court of Chan- 
cery by the acts of 1852 and 1859 were salutory beyond a doubt, 
especially the power imparted to the Court of Chancery to decide 
for itself all questions of common law. The provision made by 
the act of 1852 for the taking of evidence orally in open court, 
however, did not work well, as the necessity for so taking it 
being merely optional and not compulsory, resulted in the evi- 
dence, when it was taken orally, being taken before an examiner 
sitting in chambers, in comparative seclusion, and not before the 
judge who would have the trying of the particular action; a 
practice which could not do otherwise than work badly. 
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It will doubtlessly be remarked from what has been stated, 
that the tendency in all the reforms attempted to be made, both 
at common law and chancery, were sought to be effected by a 
blending of their respective systems rather than .seeking by 
fusion to consolidate them into one whole. In the year 1867 a 
royal commission was appointed to inquire into the operation 
and effect of the division of jurisdiction then existing between 
the several courts, and also amongst other things, to inquire as 
to the most advantageous means of providing a more speedy, 
economical, and satisfactory dispatch of judicial business. 

The commissioners nominated to make these investigations, 
after indicating by their report the defects and disadvantages 
attendant upon the then existing system of procedure, pointed 
out that the first step towards meeting and surmounting the many 
evils met with by them in their inquiries was to consolidate and 
unite into one supreme court the superior Courts of Law and 
Equity, together with the Courts of Probate, Admiralty and 
Divorce, and by such consolidation to terminate the prevailing | 
conflict of jurisdiction, and finally remove the possibility of a 
suitor being sent from law to equity, or equity to law, or having 
to commence a fresh action before obtaining redress by reason 
of having commenced his action in the wrong court. 

The result of the Commissioners’ Report was the introduction 
into the House of Lords in the year 1870, by Lord Hatherly, the 
then Lord Chancellor, of a bill which had for its purport the 
carrying out of the Commissioners’ suggestions. Nothing, how- 
ever, came of this bill, and it was ultimately withdrawn, to be 
followed in the year 1873 by one introduced by the present Lord 
Chancellor Selborne, who had, shortly before such introduction, 
succeeded for the first time to the Woolsack. The latter bill, 
after some slight alteration, passed both the Lords and Commons, 
and became law under the now well known title of ‘ The 
Supreme Court of Judicature Act, 1873.”’ 

It was originally intended that this act should come into opera- 
tion in November, 1874, but in the latter year an act was passed 
postponing the whole measure to November, 1875. Early in the 
session of 1875 an amending bill was introduced which ultimately 
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became the judicature act of that year. This act altered the 
effect of the principal act in some few slight respects, the most 
important of which was the constitution of the Court of Appeal. 

On the Ist of November, 1875, the Supreme Court of Judica- 
ture Acts came into operation, and by them the High Court of 
Chancery of England, the Court of Queen’s Bench, the Court of 
Common Pleas at Westminster, the Court of Exchequer, the 
High Court of Admiralty, the Court of Probate and the Court of 
Divorce and Matrimonial Causes were united and consolidated 
together, and constituted the one Supreme Court of Judicature 
in England. 

The Supreme Court as thus constituted was divided into two 
permanent parts, one of which under the name of ‘ Her 
Majesty’s High Court of Justice,’ has and exercises original 
jurisdiction with certain appellate jurisdiction from inferior 
courts ; and the other of which under the name of ** Her Majesty’s 
Court of Appeal,’’ has and exercises appellate jurisdiction with 
certain original jurisdiction incident to the determination of 
appeals. 

The High Court of Justice which was constituted out of the 
entire staff of the Superior Courts of Justice, with the exception 
of the two Lords Justices of Appeal in Chancery, was divided into 
five divisions, viz.: The Chancery, Queen’s Bench, Common 
Pleas, Exchequer and the Admiralty, Probate and Divorce. In 
the year 1880, however, these divisions were, by virtue of an 
order in council, made in pursuance of the thirty-second section of 
the act of 1873, reduced to the number of three, the opportunity 
being taken on the death of the chiefs of the Queen’s Bench and 
Common Pleas Divisions to amalgamate the Common Pleas and 
Exchequer Divisions with that of the Queen’s Bench, so that the 
divisions of the High Court are now the Chancery, Queen’s 
Bench and Admiralty, Probate and Divorce. To each of these 
divisions is assigned a special jurisdiction. That of the Chancery 
Division is twofold: Firstly, it has a purely equitable or 
original jurisdiction, which is either litigious or administrative, 
and includes, besides cases requiring purely equitable remedies, all 
matters relating to administration of estates, partnership, liens, 
and charges, execution of trusts, rectification of settlements, 
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specific performance, partition, the wardship of infants, and the 
care of infants’ estates. Its secondary jurisdiction is a statutory 
one, acquired from time to time by acts of Parliament which have 
given to the Court of Chancery exclusive jurisdiction in relation 
to particular matters. 

To the other divisions of the High Court are assigned all causes 
and matters which formerly would have been within the exclusive 
cognizance of the courts corresponding to those divisions. 

On looking at the jurisdiction of the several divisions, it may 
very possibly be said that as each division possesses a peculiar and 
apparently exclusive jurisdiction, the alterations endeavored to 
be effected by the Judicature Acts can scarcely be looked upon 
in the light of consolidation. But it must be borne in mind that 
the consolidation sought to be effected is rather the fusion of law 
and equity than of the Courts of Common Law and Chancery, and 
though the latter courts may be said still virtually to exist, in the 
names of the ** Chancery Division,’’ and the ** Queen’s Bench 
Division,”’ it must be observed that such a thing as a ‘* Court of 
Equity ’’ no longer continues, the Queen’s Bench Division being 
now just as much a court of equity as the Chancery Division 
itself; and it is in this respect that the greatest fusion has taken 
place. Now, a plaintiff is left entirely free to choose the divis- 
ion of the court in which he will bring his action, provided that 
it does not fall within the category of those assigned to a par- 
ticular division; and even though by mistake he assigns his 
action to a wrong division, the worst that can befall him is to 
have it transferred in the stage at which it is found to the divis- 
ion in which by right it should have been brought, and it is 
quite within the discretion of a judge not even to transfer it, but 
to allow the action to proceed in the division in which it has 
been commenced. Convenience is the sole object of assigning 
special business to each division, and exclusive jurisdiction in 
that business is not thereby given to the particular division. It 
would therefore be quite erroneous to say that the power to 
decree specific performance, partition, or redemption, or fore- 
closure of mortgages was exclusively within the jurisdiction of 
the Chancery Division, for all the other divisions have the same 
power in an equal degree. Law and equity are now concurrently 
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administered, and equity prevails in all cases where the rules 
of law and equity conflict. 

The High Court of Appeal, which forms the second part 
of the Supreme Court of Judicature, and to which an appeal 
lies from all the divisions of the High Court of Justice, is com- 
posed of five ordinary Lords Justices of appeal and three ex officio 
judges, viz.: The Lord Chancellor, the Lord Chief Justice of En- 
gland, and the President of the Admiralty, Probate and Divorce 
Division. The Master of the Rolls was originally an ex officio 
member of the Court of Appeal, but by the Judicature Amend- 
ment Act of 1881 he was constituted a permanent judge of that 
court. Beyond the ex officio and ordinary judges of appeal, the 
Lord Chancellor may require the attendance of any other judge or 
judges of the High Court of Justice at the sitting of the Court 
of Appeal, and the judge or judges so attending have for the 
time being all the jurisdiction and powers of a judge of the Court 
of Appeal. 

The Court of Appeal usually sits in two divisions. When the 
subject-matter of the appeal is a final order, decree, or judg- 
ment, the court is formed of not less than three judges, and 
of not less than two when the appeal is from an interlocutory 
judgment. From any judgment or order of the Court of 
Appeal, an appeal lies to the House of Lords, which still exists 
as the highest and final court of appeal in England, but in a 
somewhat changed form. 

Of not less importance than the judicature acts themselves, 
are the rules and orders by which the procedure of the High 
Court is regulated. Under the old law every court had its own 
rules, which varied from the others in practice as well as in 
principle The thirty-second section of the act of 1873, how- 
ever, provided that the procedure of the court under that act 
should be regulated by such rules and orders of the court as 
might be made pursuant to the power conferred by the act; and 
that, so far as no special provision was made, then the old orders 
in chancery and rules at common law should still apply. The 
act of 1873 had affixed to it, for the guidance of the court, a 
schedule of rules, in the form of a code of procedure, though 
possibly not a very complete one. The act of 1875, however, 


} 
d 
4 


536 SHORT HISTORY OF THE SUPREME COURT OF ENGLAND, 


annulled these rules; and instituted in their stead a fresh set, 
and moreover empowered the making of further and additional 
rules, as necessity might require. 

In pursuance with this power, and with the powers contained 
in the judicature acts passed in the years 1876 and 1881, addi- 
tional rules were from time to time made, —a piecemeal arrange- 
ment which ultimately resulted in the procedure being regulated 
by no fewer than thirty distinet sets of rules, thirteen of such sets 
having come into operation between the end of the year 1875 
and May, 1883; and it may be mentioned in connection with 
these rules that no fewer than seven hundred and twenty-four 
cases were reported upon practice questions alone between the 
years 1875 and 1882, the cost of deciding such cases involving 
the expenditure of a sum estimated at not less than £60,000, 

This collection of rules, however, continued to regulate the 
practice of the court until the 24th of October, 1883, when a 
new set came into operation, by which the whole of the before 
mentioned rules were rescinded, and in their stead was substi- 
tuted a code formed of seventy-two orders, and comprising no 
fewer than one thousand and forty-five rules; and it is by these 
** Rules of the Supreme Court, 1883,’’ that the procedure of the 
Supreme Court is now regulated. When no provision to the 
contrary is made by the new rules, the former practice con- 
tinues, consequently in many cases the old practice is still appli- 
cable. For instance, the proceedings in criminal cases on the 
crown and revenue side of the Queen’s Bench Division, are still 
regulated by the old rules, though the civil proceedings on both 
the crown and revenue side of the Queen’ s Bench Division are 
to some extent affected by the new rules. In divorce or matri- 
monial causes the old rules also continue to regulate the practice. 
So it is seen that the new rules do not embody, as might possibly 
be supposed, the whole of the procedure of the Supreme Court. 
Though they do not do so, the advantages derived from having 
the rules which regulate the most important divisions of the High 
Court consolidated together into one volume, affords, as can 
easily be understood, a convenience which could not be obtained 
when they were scattered, as formerly, through no fewer than 
thirty distinct sets of rules. 
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In the High Court of Justice all proceedings are divided into 
two classes: ‘* matters ’’ and ‘*actions,’’ the former term being 
applied to such proceedings as are commenced by motions, peti- 
tions, or originating summons, whilst actions include all civil 
proceedings between party and party, except proceedings in 
divoree. 

Previously to the judicature acts coming into operation, the 
means by which an action or suit was commenced varied accord- 
ing to the particular court in which the action was brought. 
The process in the superior courts of common law being by writ 
of summons, a document which simply called upon the defendant 
to appear, and not necessarily doing anything more. Admiralty 
suits and most suits in the Court of Probate were also com- 
menced by methods similar to the proceedings by writ of sum- 
mons; but in the Court of Chancery the suit was instituted by 
the expensive process of filing a bill. This bill set forth in 
detail the facts on which the plaintiff relied as constituting his 
title to relief, and concluded with a prayer asking specifically for 
such relief as the plaintiff conceived himself entitled to, and 
also for such other general relief as might not have been asked 
for in the bill, but to which, as an attendant consequence, he 
would be entitled in the event of his substantiating his claim. 

Owing to the form which a bill of complaint took, it was 
always necessary, as a preliminary step in a cause, to investigate 
the whole of the plaintiff’s case in detail; a matter entailing too 
great an amount of trouble and expense for so early a stage of 
the proceedings, for it is well known in practice that the effect 
of merely issuing a writ alone has frequently the result of bring- 
ing matters to a climax without the necessity of proceeding 
further in an action, and therefore it is reasonable that the first 
step should be enabled to be taken in the easiest and least costly 
manner possible. It was, therefore, not surprising that the 
framers of the rules of 1875 should, with this fact, besides the 
object of convenience before them, have adopted the one uniform 
system of commencing an action by a writ of summons. The 
writ of summons, as adopted by the rules, is not, however, a 
mere summons to appear, as we have already seen was usually 
the case under the old common-law system, but has to be indorsed 


588 SHORT HISTORY OF THE SUPREME COURT OF ENGLAND. 


with a statement of the nature of the claim made, or of the 
relief or remedy required in the action. This indorsement may 
be either what is termed * general’ or ** special; ’’ but between 
the two indorsements there is a broad distinction. A general 
indorsement is applicable when the plaintiff’s claim is an un- 
liquidated or unascertained demand, as in the case of a claim for 
damages for libel or slander; but when the plaintiff seeks to re- 
cover a debt or liquidated demand in money arising on a contract 
expressed or implied, —as, for instance, on a bill of exchange, 
promissory note, cheque, or other simple contract debt, or ona 
bond or contract under seal for payment of a liquidated amount 
of money, the writ of summons may be specially indorsed, with 
particulars of the amount sought to be recovered, after giving 
credit for any payment or set-off. 

The advantages of a specially indorsed writ over one having 
only a general indorsement is, that provided the defendant does 
not appear to defend the action within a limited time, the plaintiff 
may sign final judgment for the amount of his claim, without 
further proof of his debt; and even though the defendant does 
appear to a specially indorsed writ, such appearance does not 
necessarily imply a continuation of the action to trial, for it is 
competent under such circumstances for the plaintiff to apply 
for leave to sign final judgment, notwithstanding that the defend- 
ant has appeared, and this he will be permitted to do on satis- 
factorily proving to the court by affidavit that the defendant is 
indebted to him to the amount of his claim. 

This summary procedure in connection with specially indorsed 
writs is not altogether a new introduction, for under the Bills of 
Exchange Act, 1855, a similar practice existed, but of infinitely 
more limited scope, it only being applicable in actions upon bills 
of exchange, promissory notes, and cheques, and not extending to 
cases of liquidated demand generally. Moreover to enable pro- 
ceedings to be taken under the Bills of Exchange Act it was essen- 
tial that an action should be commenced within six months of the 
bill becoming payable, and in the event of an action not being 
commenced within that period, the plaintiff was deprived of the 
opportunity of proceeding summarily. There was also another 
difference in connection with proceedings under the latter act, 
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and that was that the defendant could not appear and defend an 
action without leave of the court, which was but rarely granted, 
otherwise than upon terms, such as security for, or payment into 
court, of the sum claimed. 

It was an extraordinary thing in connection with the rules of 
1875 that, instead of their allowing the Bills of Exchange Act to 
be superseded by the provisions by which they made an almost 
identical method of procedure universally applicable to all actions 
for debt, it was carefully and expressly retained, and ordered to 
regulate all actions on a bill of exchange or promissory note, 
brought within six months of dishonor. However, despite this 
especial provision, proceedings under the Bills of Exchange Act 
very soon dropped out of practice, the procedure applicable in 
all cases of specially indorsed writs being adopted in their 
stead; and by the rules of 1883, the inutility of the act having 
been thoroughly recognized, provision was made against any 
writs for the future being issued under it. 

There is another form of special indorsement to a writ beyond 
that in the case of a liquidated demand, which is available where 
a plaintiff in the first instance desires to have an account taken, 
as in the case of a partnership, executorship, or ordinary trust 
account. The employment of this indorsement, as in the instance 
of a liquidated claim is optional, but the advantage of using it is 
very considerable, for it not only entitles the plaintiff to final 
judgment in default of appearance, but also to final judgment, 
even though the defendant does appear, unless the latter can show 
that there is a question which ought to be tried first. 

The summary procedure in connection with specially indorsed 
writs has proved generally a most valuable one, not only with 
regard to economizing public time, but also as preventing defend- 
ants from defending actions in the hope of a compromise when 
they had really no grounds of defense; and so fully have the 
beneficial results accruing from it been recognized, that whereas 
by the rules of 1875 it was only applicable in cases where the 
claim was for a liquidated amount, or for an account, it has now, 
by the new rules, been extended to actions in ejectment for the 
recovery of land by a landlord from a tenant who unlawfully 
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holds over after his tenancy has expired, or been determined by 
notice to quit. 

There was a circumstance in connection with litigious business 
under the old law, which besides being one of considerable incon- 
venience, also involved both loss of time and money. It was the 
necessity of having to commence and carry on all litigation in 
the Superior Courts in London, notwithstanding that the parties 
might reside, and the cause of action have arisen, at some place 
far removed from the capital. So severely had the hardness of 
this been felt that it was provided by the act of 1873! that dis- 
trict registries should be established in many of the large pro- 
vincial towns, so that portions of the legal business preliminary 
and subsequent to trial could be transacted in local centers, thus 
cheapening and expediting justice by saving the necessity of 
every step in an action arising in the provinces being taken in 
the central offices of the court in London; and now if a defend- 
ant is served with a writ issued from a district registry he, if he 
resides or carries on business in the district, appears in the 
registry; but should he happen to reside out of the district then 
he may either appear there or in London. 

The judicature acts in their work of reform struck at the root 
of one great evil, and that was the system of pleading which 
tormerly prevailed. In nothing was the ingenuity of lawyers more 
keenly exercised than in drawing pleadings, and not unnecessarily 
so, for so thickly was the system strewn with technicalities that 
frequently the slightest slip proved fatal to a righteous cause. 
Consequently the endeavor of the pleader was not so much to aver 
the exact point in dispute, or deny it with equal exactness, but 
rather to avoid by all means at his command the many technical 
pitfalls which beset his path. One of the dangers that was ever pres- 
ent was the great liability of being non-suited. The merest varia- 
tion between the declaration and the evidence offered at the trial 
being sufficient to entail this result, and to such extreme fineness 
was this carried that a case? is reported where the plaintiff was non- 
suited because of a slight clerical error in the declaration. This 
state of affairs resulted in pleadings becoming elaborately involved 
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.by reason of the numerous counts inserted in the declaration, 
each count stating the cause of action in a different way, the 
expectation being that though possibly one or more might vary 
from the evidence adduced at the trial they all would not. The 
Common Law Procedure Act of 1852 certainly abolished some of 
the most objectionable features of pleading at common law; but 
though by it pleadings were to a great extent devoided of the 
evil growth of many years which clung around them, the proced- 
ure, nevertheless, continued to be of no practical utility, save as 
a mode of proceeding to trial. 


While pleadings at common law were statements of legal 
conclusions, pleadings in chancery were narratives of facts, 
prolix and redundant. A bill of complaint was often carried 
to a most outrageous length, facts which were really matters 
of evidence for the trial being admitted into it as well as 
into the answer. In the case of the latter this could possibly 
be understood, for with the bill there were delivered to the 
defendant a number of interrogatories, presumably intended to 
bear upon the points at issue, so that the defendant’s answer 
combined not only replies to the statements in the plaintiff ’s bill, 
but also answers to the interrogatories, which were put by way of 
discovery and in anticipation of something or other being thereby 
divulged which would add to, or strengthen the plaintiff ’s case. 
But while chancery pleading degenerated into verboseness, and 
that of common law was lost in technicalities, the Courts of Admi- 
ralty, Probate and Divorce seemed to have pretty fairly struck the 
happy medium, and it was undoubtedly the system of pleading 
which prevailed in the latter courts that served as the key-note to 
the one common system of pleading inaugurated by the rules of 
1875, in all the divisions of the High Court. 

The once familiar bill and answer of a suit in equity and the 
declaration and plea of common law, with their respective multi- 
plicity of statements, disappeared on the coming into operation 
of the judicature acts in 1875, and we have now in their stead a 
set of pleadings consisting simply of a ** statement of claim,’’ a 
statement of defense,”’ and a reply,’ which, if necessary, 
may be followéd by a ** joinder of issue.’’ The allegations set 
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of the pleader, but rest solely on the knowledge and belief of the 
party, and moreover, must be true. The language, too, must 
be clear, intelligible, and free from ambiguity. Words are taken 
in their ordinary meaning, and the risk no longer continues of 
having imparted to them some legal implication which was never 
contemplated at the time they were employed, as so often was the 
case in the common-law pleadings of former days. 

The plaintiff’s statement of claim is now simply a narrative of 
the material facts on which he relies, and it must not contain the 
evidence by which they are intended to be proved. Conciseness, 
too, must be observed in all pleadings, for, should either party 
relapse into prolixity, he does it at the risk of having to bear all 
costs which may be occasioned by this fault. The joinder of dif- 
ferent causes of action in one statement of claim is also permis- 
sible where they can conveniently be tried together; subject, 
however, to separation, by order of a judge, of such causes, in 
the event of his deciding that they can not properly be so tried. 
The statement of claim beyond detailing the necessary facts, 
must show the relief which is sought bythe plaintiff, which now, 
in all the divisions of the High Court, may be an equitable one. 

The general principles of pleading and equitable relief already 
mentioned, apply as well to statements of defense as of claim. 
With regard to what may be termed the negative part of a state- 
ment of defense, it must specifically deny any allegations of fact 
in the plaintiff’s pleading, or it must state that they are not ad- 
mitted, for in the event of such denial or statement of non- 
admission being omitted to be made the allegation will be taken 
to be admitted. Parties are, however, bound, under the penalty 
of incurring costs, to admit in their pleadings what can not fairly 
be disputed. 

The statement of defense, besides answering the plaintiff ’s 
claim, may also contain a counter-claim or set-off by the defend- 
ant against the plaintiff’s claim for redress. Until a compara- 
tively recent date a defendant was unable, at common law, to set 
up such a defense, and even when the right came into existence 
it could only be exercised when the debt of the defendant and the 
debt of the plaintiff were mutual and of a fixed amount. He 
may, however, now raise any claim he likes as a counter-claim, 
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and there is no necessity for it to have any connection with the 
claim of the plaintiff, and thus matters are disposed of in one 
action, which formerly could only have been met by a second or 
cross-action being brought by the defendant. 

It was suggested by the report of Lord Coleridge, and the 
committee over which he presided, in connection with the founda- 
tion of the new rules, that pleadings in all actions should be 
abolished, except in such cases as, in the opinion of the judge, 
they should be considered necessary. Though the select commit- 
tee which was subsequently appointed to settle the rules of 1883 
failed to adopt this suggestion, it nevertheless recognized the ad- 
visability of enforcing still greater brevity in pleadings than 
already existed, and moreover, of dispensing with them in all 
cases where they were not rendered absolutely necessary. 
Accordingly, we have now substituted in the place of the longer 
narrative forms supplied by the rules of 1875, a terse statement 
in the nature of a summary; and for the purpose of more effec- 
tually insuring the desire for brevity being carried out, forms of 
pleadings of the utmost conciseness are provided in the schedule 
to the new rules, which it is compulsory to employ in every 
case, as far as practicable. The endeavor to dispense with plead- 
ings as much as possible is effected by a provision that, when a 
writ is specially indorsed, then, in such case, no statement of 
claim shall be delivered by the plaintiff, the indorsement upon 
the writ itself serving, in all cases, the purpose of that pleading; 
and in no other cases are pleadings, as formerly, a necessity, pro- 
vided the contending parties can but agree upon the questions of 
fact to be decided between them. % 

The object of modern pleading is to acquaint the opposite 
party with the nature of the case to be met at the hearing, and 
thus enable him to prepare his defense. Of this the present sys- 
tem of pleading admits, by developing the precise points in con- 
troversy between the parties, and enabling them conveniently to 
be presented in a shape fit for discussion, a state of things which, 
one can not help thinking, could not have been as easily attained 
had pleadings been entirely abolished. 

It is a strange, fact that though pleadings were placed on an in- 
telligible and common sense basis by the rules of 1875, little or 
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no attempt was made in the way of amendment as regarded 
** demurrers,’’ which were retained almost without alteration from 
the system of pleadings originally employed both at common law 
and chancery. By the new rules, however, demurrers received a 
death blow, all questions of law having to be raised upon the 
pleadings themselves, the judge who tries the action disposing, 
at or after the trial, of the point so raised.' Points of law may, 
however, be disposed of before trial, provided the parties so agree, 
or the court or judge so directs, and if the decision as to the point 
of law substantially disposes of the whole action, or any distinct 
cause of action, the action may be dismissed, or such other order 
made as may be just. 

There is one thing that is to be sapettndt in connection with the 
present rules and that i is the restriction placed by them upon the 
right to ** discovery,’’ a term applied to proceedings by which 
either party to an action may compel his opponent to disclose the 
facts upon which he relies, or the documents upon which he 
founds his claim, thereby enabling either of the parties to see 
what is the case of his opponent, and possibly discover therein 
some point fatal to his own, of which he was previouslyignorant. 
For it has not unfrequently happened, that upon inspection of 
documents under discovery, some memorandum or letter has been 
disclosed which really disposed of the questions in dispute between 
the parties, and which memorandum or letter, on account of its 
having been signed or written long ago, has been forgotten by the 
party making the inspection, who, if well advised, has, upon mak- 
ing the discovery, at once ceased further litigation and thus saved 
the useless expense of carrying the action to trial. Discovery, 
moreover, frequently produces admissions which render unneces- 
sary the attendance of witnesses, whose presence at the hearing 
would be otherwise indispensable, and as on trials, one of the 
heaviest items of costs in connection with them is that of wit- 
nesses, it is readily seen that the means by which their attendance 
is rendered unnecessary must mean, as a consequence, a saving of 
money to the parties interested, and as one of the acknowledged 
objects of legal reform in our days is to introduce what is 
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popularly known as ‘* cheap law,’’ it can scarcely be considered 
consistent with that object to place restrictions on such parts 
of the procedure as tend to curtail expense and prevent un- 
necessary litigation, and this, both as regards facts and documents, 
discovery has hitherto largely effected. Now, however, on either 
party to an action seeking discovery by interrogatories, it is 
necessary for him, before he is entitled to deliver the same, to 
pay into court a sum of at least £5 by way of security for costs,’ 
a circumstance involving over and above the sum actually paid by 
way of security, the additional costs of paying into and obtaining the 
money out of court. In many cases a needy suitor will be unable 
to find the sum for security, and thus a poor man will be ob- 
viously placed at a disadvantage in litigation with a wealthier 
opponent. It is, however, to be hoped that at this period when 
the cry of ** equity’’ is so loud, an early opportunity may be 
taken of removing what in some cases may amount to an injustice. 

There is but little doubt that one of the most striking innova- 
tions of the new rules, and one that has called forth more attacks, 
and possibly with more justice than any other, is the introduction 
into the procedure of a general ‘‘ summons for directions ’’ or 
omnibus summons, as it is popularly called. The object of this 
summons is to invest the ‘‘ master,’ an officer of the court, with 
a general control over the earlier proceedings in an action, and 
thereby render unnecessary the numerous interlocutory applica- 
tions which have hitherto been made in an action. To effect this 
it is provided that either party may once, at any time during the 
proceedings, take out a summons asking for directions with respect 
to any matter which may arise previously to the trial. As this 
summons is only to be taken out once, it becomes necessary to 
include in it all the applications you may intend making, or think 
may be essential to make, prior to the hearing, for in the event of 
anything being omitted from the summons, and in consequence 
an additional application rendered necessary, such application is 
made at the risk of the applicant being saddled with the costs of 
it. It, therefore, behooves great care being taken as to the time 
at which this summons is taken out, so that nothing may subse- 
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quently be sprung upon you which may necessitate a further ap- 
plication being made. 

It certainly strikes one that this proceeding as to directions is 
rather curtailing the discretion of the parties, or that of their 
legal advisers, as to the mode in which the action shall be con- 
ducted, and, moreover, inflicting upon the master a task which 
he is incompetent to fulfill in the necessary absence on his part 
of a knowledge of all the various details of fact and law asso- 
ciated with each particular case. There is, however, one thing 
to be said in favor of the rule which directs the employment of 
this summons, and that is, that it only provides that it may at any 
time be taken out, consequently as its use is not compulsory it 
gives every one the opportunity of thinking fwice, before resort- 
ing to it. 

It was possibly to be anticipated that amidst the changes gen- 
erally introduced in the procedure by the new rules, that trial 
by jury would not pass unscathed ; and though the limitation as 
to employing that mode of trial has not been carried to the ex- 
tent that could possibly have been desired, there is nevertheless 
cause for congratulation that it did not altogether escape atten- 
tion in the work of reform. 

Before the rules of 1883 came into operation it was competent 
for either the plaintiff or defendant to have any action tried by 
a judge and jury, upon giving the necessary notice to that effect ; 
but now the only actions wherein that right is absolute are those 
for slander, libel, false imprisonment, malicious prosecution, 
seduction, or breach of promise of marriage; and in all other 
actions trial by a judge and jury can only be had by order of the 
court. And in no actions or matters assigned to the Chancery 
Division is trial by a judge and jury permitted, unless the court 
shall so direct. 

The general effect of the rules as to the mode of trial is, there- 
fore, that if nothing be done by either party the action will be 
tried by a judge alone, and should either party desire a jury, then 
he must apply for it in the general summons for directions or 
otherwise ; but having applied for it he can not be refused, unless 
a prolonged investigation of documents or accounts, or any scien- 
tific matter inappropriate for a jury, must take place, in which 
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event the trial may be ordered before a referee. So it is seen, 
that despite the amendment, the aid of a jury can still be invoked 
without much difficulty, by those persons who linger in the be- 
lief that a British jury is the only constitutional and fit tribunal 
for trying issues of fact. 

A beneficial change has been effected by the new rules in 
abolishing rules nisi or ‘* orders to show cause,’’ a change which 
can not fail to be appreciated by every one who has experienced 
the cumbrous inutility of a rule nisi. Under the old practice, in 
cases of application for a new trial, and also in some original 
proceedings, it was necessary to ‘*‘ move’’ or apply in the first 
instance ex parte for a rule nisi, calling upon the other side to 
show cause why the application should not be definitely granted. 
In moving for the rule nisi all that was required to enable it to 
be obtained was to make out a prima facie case, and, as the appli- 
cation for the rule was made without hearing the party who 
might be desirous of opposing the application, it can be well un- 
derstood that the difficulty in the way of it being granted was not 
excessive. As counsel’s statements alone guided the court to a 
very great extent in granting the rule, it frequently happened 
that the rule was solely obtained in consequence of an overstated 
case, this overstatement was possibly not made wilfully; but 
counsel being duly impressed with the righteousness of his own 
cause would be unintentionally led into unduly embellishing 
the merits of his client’s claim, which resulted, in the majority of 
applications, in the rule being granted, and which, with the oppos- 
ing party present would but have unfrequently happened, and 
thus an useless waste of time and money would have been saved 
in the first instance; for when the other side had the opportunity 
of being heard, on showing cause why the rule nist should not be 
made absolute, the rule was in two-thirds of the cases discharged. 
The only argument in favor of the old practice was that in abso- 
lutely unsustainable applications the rule was refused in the first 
instance, and the expense of citing the other party was saved ; 
but this was a very small benefit when viewed by the side of the 
cases where, the other side having been cited, the rule failed to be 
made absolute. Now, every application for a new trial is made 
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by a notice of motion! stating the nature of the application and 
whether all or part only of the verdict or findings is complained 
of; and upon the hearing of the motion, as common sense would 
anticipate, your adversary appears and opposes, and a new trial 
is directed or not as the justice of the case may seem to require. 

In concluding the observations which have been made with 
reference to the Supreme Court and its procedure, it must be 
pointed out that, having regard to the vast field covered by the 
various acts and rules by which our law and procedure are now 
regulated, it has been impossible for all the multifarious changes 
effected by them to be dealt with seriatim, and the utmost that 
has been practicable has been to point out and deal with the most 
important alterations wrought in the system of judicature which 
for so many years prevailed in England. That the changes in- 
troduced commend themselves to lawyers and laymen alike as 
being reasonable, effective, and beneficial there is but little doubt. 
The final blow dealt at technicalities of procedure, the abolition 
of the deep system of pleading, and the insuring unto a suitor 
the enforcement of all his rights both legal and equitable, no matter 
in what court he might appear, or form select, in’ which to bring 
his action, marked the founding of amore complete and scientific 
system of jurisprudence than had hitherto existed, and that which 
the acts of 1873 and 1875 commenced in this respect, the rules 
of 1883 have endeavored to perfect, and though the latter may 
in parts display weak points, the distinct advantage of having the 
procedure of the court regulated by a logical and complete code, 
instead of by ‘* an endless maze of precedent anda wilderness of 
single instance,’’ is undeniable. 

T. W. Tempany. 
LONDON, ENGLAND. 
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INJUNCTION AGAINST CRIMINAL ACTS. 


. Doctrine that Courts of Equity have no Jurisdiction in Matters of Crime. 

. And will not enjoin Criminal Prosecutions. 

. Exceptions to this Rule — Jurisdiction not ousted by Fact of Crime. 

. Doctrine that Injunctions issue on the Ground of Injury to Property, and 
not on Ground of Injury to Person. 

. Enjoining the Keeping of a Bawdy House. 

. Enjoining the Keeping of Unlicensed or Prohibited Dramshops. 

. Limits of the Jurisdiction of Equity in granting Injunctions against 
Public Nuisances. 


. Injunctions to restrain Publication of Libels. 


Doctrine THAT Courts OF EQUITY HAVE NO JURISDICTION 
‘in Marrers or Crime. — ‘It is an established rule,”’ says Mr. 
Eden, ‘* that an injunction, or any order in the nature of an in- 
junction, will not be granted to restrain proceedings in a criminal 
matter.’ In like manner it is laid down by Mr. Kerr that an in- 
junction will not be granted to restrain ‘* proceedings in a crimi- 
nal matter.’’? In a case in the Modern Reports it was said 
by Lord Holt, where he was asked to make it a part of a rule 
that certain parties before the court should not move for an 
injunction in chancery pending the proceedings, said: ‘Sure, 
chancery would not grant an injunction in a criminal matter under 
examination in this court; and if they did, this court would 
break it and protect any that would proceed in contempt of it.’’* 
In like manner, Lord Eldon, in 1818, said: ‘*I have no juris- 
diction to prevent the commission of crime, excepting, of course, 
such cases as belong to the protection of infants, where a deal- 
ing with an infant may amount to a crime — an exception aris- 
ing from that peculiar jurisdiction of this court.’’* 


II. AND wILt not ENJoIN CrowinaL Prosecutions. —It is 
well known that courts of equity constantly exercise their juris- 
diction upon parties before them to prevent or stay the prosecu- 
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tion of civil actions in courts of law. But these courts have 
almost uniformly held that they have no jurisdiction to enjoin 
the prosecution of a criminal proceeding."| We should expect to 
find this doctrine settled by an unanimous concurrence of judi- 
cial opinion. But it is not so; two decisions,? one of them a 
modern one, break in upon the otherwise uniform line of adju- 
dications under this head. These will now be noticed. 

In an early case, both the plaintiffs and the defendant claimed 
the sole right of fishing in the river Ouse. The plaintiff brought 
a bill in equity, and the defendant a cross bill, to establish their 
respective rights to the fishery. While these suits were depend- 
ing, the plaintiffs caused the agent of the defendant to be indicted 
at the York Sessions, where the plaintiffs themselves were judges, 
for a breach of the peace in fishing in their liberty. A motion 
was made on behalf of the defendant to stop the prosecution. 
Lord Hardwicke, L. C., said: — 


‘** This court has not originally and strictly any restraining power over 
criminal prosecutions ; and, in this case, if the defendant had applied 


to the attorney-general, he would have granted a nolle prosequi; for, 
when a complaint is grounded on a civil right, for which an action of 
trespass would lie, the attorney-general of course grants a nolle 
prosequi. This is a complaint merely for fishing in the river, without 
any actual breach of the peace, which the mayor and corporation say is 
a trespass upon them. If it could be made appear at law that the 
plaintiffs were both judges and parties, it might come out to be coram 
non judice; but it might be difficult to make out this. If actions of 
trespass had been brought, vi et armis, this court would have stopped 
them; but, though I can not grant an injunction, yet I may certainly 
make an order upon the prosecutors to prevent the proceeding on the 
indictment. Supposing it was a suit for a right of land, where entries 
had been made, and the bill was brought to quiet the possession, and, 
after that, they prefer an indictment for a forcible entry, which is of a 
double nature, as it partakes of a breach of the peace and is also a civil 
right, this court would certainly stop the proceedings upon such indict- 
ment. Where parties submit their right to the court, they have cer- 


1 Montague v. Dudman, 2 Ves. Sen. Wallace, 58 Ga. 675; Phillips v. Mayor 
896; Saull v. Browne, L. R. 10 Ch. 64; of Stone Mountain, 61 Ga. 386, 
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tainly a jurisdiction and may interpose. Therefore, 1 will make an 
order to restrain the plaintiffs from proceeding at the Sessions till the 
hearing of the cause and further order.’ ! 


In the other case, in 1851, an order to restrain criminal pro- 
ceedings was made under the following circumstances. The 
agent of a receiver appointed by the court of chancery in a suit 
therein depending, acting under leave of court, took forcible pos- 
session of a house occupied by a servant of one of the defend- 
ants in the cause. This defendant afterwards procured a bill of 
indictment against the agents of the receiver for forcible entry 
and expelling him from the house. Anorder was made by Lord 
Cranworth, V. C., restraining him from prosecuting the indict- 
ment. His Lordship said:— 


‘*The distinctionis very intelligible. This court has no jurisdiction 
over an indictment in general, as over a mere civil proceeding ; but this 
is merely with reference to its own jurisdiction. If the court makes an 
order to which all parties consent, or by which all parties must be con- 
sidered as bound, and then any party chooses to obstruct the parties 
executing it, the court will certainly prevent him from proceeding against 
the officer of the court for doing that which he would have been pun- 
ished by the court for not doing. I shall not make an injunction under 
the seal of the court, but an order restraining Mr. Meryweather from 
prosecuting this indictment.’’ ® 


If these two cases can properly be appealed to as authority for 
any proposition, that proposition is probably this: Where a suit 
in equity is pending, and one of the parties thereto institutes a 
criminal proceeding in 9 court of law, or before a magistrate, 
which is of the same natureas the civil proceeding, then the 
court of chancery has jurisdiction to make an order restraining 
the party from prosecuting the criminal proceeding; and this on 
the ground that the other party to the suit in chancery ought not 
to be twice harassed by a suit in respect of the same proceeding. 


1 Mayor and Corporation of York v. Browne, L. R. 10 Ch. 64. But its author- 
Pilkington, 2 Atk. 302. This case isre- ity was unfavorably commented upon as 
ferred to with approval in Montague v. ‘Lord Hardwicke’s doubtful decision,’ 
Dudman, 2 Ves. Sen. 396, and Atty-Gen. in Kerr v. Corporation of Preston, 6 Ch. 
v. Cleaver, 18 Ves. 211, 220. This juris- Div. 463. 
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Turning now tothe cases which have upheld and applied the 
rule that courts of equity have no jurisdiction to enjoin criminal 
prosecutions, we find that, in 1751, it was said by Lord Hard- 
wicke, ona demurrer to a bill in equity to stay proceedings on a 
mandamus which had been issued to compel the plaintiff to hold 


a court as lord of the borough of Midhurst, and to admit the 
defendants as tenants :— 


*“*If I should overrule this demurrer, I should open a new door of 
jurisdiction to this court, which I believe would afford a scene of very 
great inconvenience and mischief, and bring all the corporation and 
borough causes in this kingdom, in some shape or other, on the foot 
of discovery or relief. This court has no jurisdiction to grant an in- 
junction to stay proceedings on a mandamus, nor to an indictment, nor 
to any information, nor to a writ of prohibition, that I know of. The 
reason is, that a mandamus is not a writ remedial, but mandatory; it 
is vested inthe king’s superior court of common law, to compel infe- 
rior courts to do some thing relative to the public. That court has a 
great latitude and discretion in cases of that kind; can judge of all the 
circumstances ; and is not bound by such strict rules as in cases of pri- 


vate rights. That, therefore, must be given up, as no color for such 
an injunction.’’! 


In like manner where a bill had been filed to wind up a part- 
nership business, and, while the suit was pending, the complain- 
ant obtained from a police court a summons against the defendant 
for unlawfully conspiring to defraud her of her just share of the 
partnership business, an order to stay the proceedings in the 
police court was refused by the court of appeal in chancery, 
consisting of Lord Cairns, L. C., and*the Lords Justices James 
and Mellish. It was refused on grounds thus stated by Lord 
Cairns: ‘‘ It appears to me that the thing which is sought by this 
summons is different from anything which could be obtained in 
this court. No doubt the criminal court may have to consider 
the question of property, but the object of the summons is not 
to obtain relief as to the property, but to obtain punishment for 
the defendants in their persons.’’? Two years later, in 1876, 
and ex parte motion was made before Jessel, M. R., for an 


1 Montague v. Dudman, 2 Ves. Sen. 


2 Saull v. Browne, L. R. 10 Ch. 64. 
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injunction to restrain the corporation of the town of Preston from 
prosecuting a proceeding instituted under the Public Health Act, 
for the recovery of a penalty against the complainant for erect- 
ing a house without the written consent of the local authorities, 
as required by section 156 of the Public Health Act, 1875. 
The court refused the order prayed for, on the ground that a 
court of equity has no jurisdiction to interfere with the ordinary 
proceedings of a criminal court.’ So, we find that injunctions 
have been refused in American courts against criminal prosecu- 
tions for setting up and exhibiting a gambling device; * for vio- 
lating a municipal ordinance punishing the sale of intoxicating 
liquérs during the hours of divine service; * and against the col- 


lection of the costs awarded against the prosecutor in a criminal 
proceeding .® 


III]. Excerrions to THis RuLe: JURISDICTION NOT OUSTED 
by Facr or Crime. — It will appear, however, that in this regard 
the rules of equity, like the rules of the common law, are not clearly 
cut and well aligned. They consist of a sort of patchwork made 


up of the views of divers minds, and of precedents drawn from 
decisions which were made to meet particular exigencies, which 
have been reduced, in the progress of time, to some appearance 


of symmetry. There are really many cases in which the juris- 


1 This statute provided, among other 
things, that ‘when any house or build- 


beyond the front wall of the house or build- 
ing on either side ofthe same. Any person 


ing, situated in any street in an urban 
district, or the front thereof, has been 
taken down in order to be rebuilt or al- 
tered, the urban authority may prescribe 
the line in which any house or building, 
orthe front thereof, to be built or re- 
built in the same situation, shall be 
erected; and such house or building, or 
the front thereof, shall be erected in ac- 
cordance therewith.” 3155. ‘It shall 
not be lawful, in any urban district, with- 
out the written consent of the urban au- 
thority, to bring forward any house or 
building forming part of any street, or 
any part theroof, beyond the front wall 
of the house or building on either side 
thereof, norto build any addition thereto 


offending againstthis enactment shall be 
liable toa penalty not exceeding forty 
shillings for every day during which the 
offense is continued after written notice 
in this behalf from the urban authority.” 
2 156. Other sections directed the man- 
ner in which violations of the act should 
be prosecuted. 

2 Kerr v. Corporation of Preston, 6 
Ch. Div. 463. The case of Auckland v. 
Westminster Local Board of Works, L 
R. 7 Ch. 597, was distinguished. 

8 Portis v. Fall, 34 Ark. 375, 

‘ Phillips ». Mayor of Stone Moun- 
tain, 61 Ga. 386. 

5 Gault v. Wallace, 53 Ga. 675. 
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diction of a court of equity to protect property or other rights 
by injunction is not ousted by the fact that the thing complained 
of incidentally involves the commission of a crime. I am using 
the word crime as it is used in the Federal statute relating to 
interstate extradition, in the sense which includes both felonies 
and misdemeanors, except misdemeanors of a petty or trivial 
character. A frequent illustration of this is found in the case 
of injunctions against public nuisances. It is well known that 
this jurisdiction has been exercised from a very early date. Mr, 
Justice Story says: ‘*In regard to public nuisances, the juris- 
diction of courts of equity seems to be of very ancient date, 
and has been distinctly traced back to the reign of Queen Eliza- 
beth. The jurisdiction is applicable, not only to public nui- 
sances, strictly so called, but also to purprestures upon public 
rights and property.’’’ But yet, such nuisances are indictable at 
common law, and no doubt are frequently declared misdemeanors 
by statute. Another illustration of this exceptional exercise of 
jurisdiction may perhaps be found in the case of infants, accord- 
ing to the suggestion of Lord Eldon in Gee v. Pritchard, as 
quoted in the preceding section. Moreover, a court of equity 
has jurisdiction to compel a party who is in custody of a trust 
fund to account; and yet his refusal to account may be involved 
in an embezzlement of the fund. 


‘Tt has been argued,’’ said Lord Eldon, ‘‘ that the commissioners are 
not amenable to the jurisdiction of a court of equity in respect of trans- 
actions which, according to the allegations, constitute a crime at law. 
But let it be recollected that a party accountable can not protect him- 
self from an account in this court by the mere suggestion that the duty 
of accounting is blended with duties of another kind. The information 
contains a charge, which I must at present assume to be true, of mis- 
application of the funds; and on that the question again arises, what 
can be done here? * * * One of the grounds on which this 
demurrer has been supported at the bar is not necessarily connected 
with the fact that the suit is instituted by the attorney-general; I mean 
that the information calls for disclosure of acts which would constitute 
criminality in the defendants... My answer is that, as to parts, the 
objection may prevail, but as to other parts it cannot; and the defend- 


1 2 Story Eq. Jur., sect. 921. See Subdiv. VIL., post. 
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ants being competent, not only by demurrer but by answer, to protect 
themselves from answering, the demurrer as to the whole information 
can not be supported, because an answer is required to some questions 
tending to criminate, if an answer is required to other questions not 
tending to criminate. How would it be possible, were this an ordinary 
suit, to sustain on such grounds a demurrer to the whole relief?’’! 


In like manner, Lord Hardwicke is reported to have said : — 


“As to what is said relating to this information complaining of mis- 
application of the revenue by the governors, which is a misbehavior they 
can not correct, there is no weight in that objection; for there is no 
complaint of the governors applying anything of it to their own use; 
no court of equity, therefore, would decree them to pay that money 
out of their own pocket backward, but will only regulate for the future, 
which is by’ removing those governors.”’ 2 


IV. Docrrine THAT INJUNCTIONS ISSUE ON THE GROUND OF 
Insury TO Property, AND NOT ON GrouNb oF INJURY TO PER- 
son. — The subject which we are considering is involved in 
another general rule of courts of equity, that injunctions are 
granted only on the ground of injury to property, and not on 
the ground of injury tothe person. I have called this a general 
rule, and perhaps the practice of courts of equity in this regard 
is sufficiently uniform that, to call it a general rule, is not a mis- 
application of the term. But this rule, like the one first stated, 
is broken into in so many important particulars as to leave 
scarcely any appearance of logic or symmetry. In certain direc- 
tions the rule has been strenuously upheld; so that, where an 
injunction was granted to restrain the erection of a corning 
house to be used in connection with certain powder mills, which 
stood within two hundred feet of a paper mill occupied by the 
complainants, Lord Eldon was careful to point out that he 
granted the injunction only on the ground of injury to property, 
although it was shown that if the corning mill should explode, 
great loss of life would probably ensue among the occupants of 
the paper mill.’ 


1 Atty.-Gen. v. Brown, 1 Swanst. 265, 2 Atty.-Gen. v. Middleton, 2 Ves. 829. 
303-305. 3 Crowder v. Tinkler, 19 Ves. 617. 
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As will be hereafter seen,’ this doctrine has been most fre- 
quently asserted where courts of equity have been called upon 
to enjoin the publication of books, letters, or libelous matter, 
Here, these courts have almost uniformly refused to interfere 
by injunction, except where their jurisdiction could be put on the 
ground of injury to proprietary rights. They have refused to 
enjoin the publication of a libel which might have the most dis- 
astrous effects on the complainant’s reputation,’ but have granted 
such injunctions against the publication of letters, on the ground 
that the owner of them might possibly derive a profit from pub- 
lishing them himself,’ and even on the fantastic ground of his 
being the owner of the paper on which they were written.‘ 
Undoubtedly it has been the general aim of courts of equity to 
leave the prevention of crime to the courts of law, —a juris- 
diction which those courts exercise by compelling parties who 
threaten the commission of crime, in certain limited cases, to 
furnish sureties to keep the peace. This jurisdiction on the part 
of courts of law is well known to be exercised within narrow 
limits, and to be in many cases feeble and ineffective. I have 
never heard of a case where a court of law has exercised this 
power to prevent the publication of a libel; although it is well 
known that nothing is more disastrous to the happiness of pri- 
vate individuals, or more likely to lead to breaches of the peace. 
On the other hand, the exercise by courts of equity of jurisdic- 
tion to restrain by injunction public nuisances can hardly be put 
upon the ground of protecting property. It is true that this 
jurisdiction, in the case of purprestures upon highways and navi- 
gations, seemed at one time to have been put upon the ground 
that such purprestures were an invasion of the proprietary rights 
of the king. And where Lord Campbell and the Lords Justices 
Knight Bruce, and Turner affirmed a decree restraining Louis 
Kossuth and a firm of London printers from emitting a quantity 


1 Post, VIII. * Pope v. Curl, 2 Atk. 342. 
* Brandreth v. Lance, 8 Paige, 24. 5 Atty.-Gen. v. Richards, 2 Austin, 
’ Thompson yv. Stanhope, Ambler, 603, 615; Atty.-Gen. v. Parmeter, 10 
737; Earl of Granard v. Dunkin, 1 Ball Price, 878; Parmeter.v. Gibbs, Id. 412; 
& B. 207. Atty.-Gen. v. Burbridge, Id. 350, 368. 
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of paper printed in the semblance of bank-notes, purporting 
to be issued under the authority of the Government of Hungary, 
intended to be used for the purpose of creating a revolution 
in that country, and to circulate as money there, they placed 
their exercise of the jurisdiction on the ground of protecting 
the proprietary rights of the Emperor of Austria.’ But the 
rights of the Queen of England in a public highway or navigation, 
and the rights of the Emperor of Austria in respect of the kind 
of money which circulates in his kingdom, appear to be rights 
of a publie or political nature, and to have in them little, if 
anything, which resembles private proprietary rights. This 
being so, the effort of courts of chancery to place their jurisdic- 
tion in these cases upon the ground of property seems to be over- 
strained. It is little more than the introduction of a fiction into 
equity, not more dignified than some of the fictions which have 
disgraced the administration of justice in courts of the common 
law. 

The courts of equity have endeavored, though in recent 
years in a feeble and hesitating manner, to keep up this idea in 
respect of their jurisdiction to contro] the custody and education 
of infants. It is well known that it has been the practice in the 
English Court of Chancery to precede applications to the court 
for a change in the custody or education of infants, by a settle- 
ment of a small sum of money upon the infant, so as to give 
the court a colorable jurisdiction on the ground of property.’ 
But the real ground of jurisdiction has been the right of the king 
as parens patrie,® to be the father of the fatherless, — that is, to 
make needful orders taking the custody of children away from 
those who, by reason of their immoral habits of life,‘ their irre- 
ligion,’ or other circumstances,® are deemed unfit to have their 


1 Emperor of Austria v. Day, 8 De Ves. 52,59; Butler v. Freeman, Ambler, 
Gex, F. & J. 217. 801; Ex Parte Skinner, 9 J. B. Moore, 
2 Wellesly v. Duke of Beaufort, 2 278, 
Russ. 1, 19. It was reasoned in this case * Anon., 2 Sim. 54; Ball v. Ball, Id. 
that property was not really necessary 35; Duke of Wellington v. Beaufort, 2 
to the jurisdiction, though without itthe Russ. 1; Ward v. Ward, 2 Phill. (Chan.), 
jurisdiction could not be usefully exer- 786. 
cised. 5 Re Besant, 11 Ch. Div. 508. 
5 De Manneville v. De Manneville, 10 ® Re Pulbrook, 11 Jur. 185. 
VOL. XVIII 41 
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custody and education. In these cases, the pretense of pro- 
ceeding on the ground of property is an unworthy fiction. 

Again, if we take the case of public nuisances which work 
special damages or hurt to private individuals, it is found that 
these are constantly enjoined upon the complaint of such indi- 
viduals, upon the ground not only of injury to property, but of 
the deprivation of health and comfort; and public nuisances 
have even been enjoined at the suit of the State, on the ground 
of danger to the health of the community.? And here the want 
of adherence to uniform principles by courts of equity becomes 
most conspicuous. These courts will enjoin a manufacture which 
merely creates a stench, producing discomfort to individuals; * 
but they will not enjoin, in a populous district, a manufacture 
on the ground that it is of such a character that it is likely to 
produce a conflagration which may end in great destruction both 
of property and of life.t It is certainly a curious way of illus- 
trating the doctrine of Lord Eldon in the case of the powder 
house, to say that they will enjoin a stench,® but not an explosion ;* 
that they will enjoin a revolution,’ but not a conflagration.® 


This general doctrine may be well illustrated, by the fact that, 
while courts of equity frequently exercise their jurisdiction to 
enjoin the commission of trespasses upon property, they uni- 
formly refuse to exercise it to enjoin trespasses upon the per- 


son, or breaches of the peace. This is well illustrated by a 
case in Alabama. A railroad company took the steps pointed 
out by statute to condemn a right of way over the defendant’s 
land, and, the defendant having refused to accept the damages 
awarded, the company deposited the same in court. The de- 


1 Catlin v. Valentine, 9 Paige, 575; 
Burnt Island Seal Fishing Co. v, Trotter, 
5 Wilson & Shaw, 649; St. Helen’s 
Smelting Co. v. Tipping, 11 H. L. Cas. 
642; Soltau v. De Held, 2 Sim. (n. 8.) 133; 
Walter v. Selfe,4 De Gex & Sm. 822; 
Crump v. Lambert, L. R. 8 Eq. 409; Ross 
v. Butler, 19 N. J. Eq. 294; Harrison v. 
St. Mark’s Church, 12 Phila. 259; Bitt- 
man v. Repp, 50 Md. 516; Adams »v. 
Michael, 88 Md. 128; Fish v. Dodge, 
4 Denio, 311. 


2 Atty.-Gen. v. Blount, 4 Hawks, 384; 
Atty.-Gen. v. Hunter, 1 Dev. Eq. 12. 

5 Catlin v. Valentine, 9 Paige, 575. 

* Rhodes v. Dunbar, 51 Pa. St. 274, 
291; Dorsey v. Allan, 85 N.C. 358; Dun- 
can v. Hays, 22 N. J. Eq. 25, 30. 

5 Catlin v. Valentine, 9 Paige, 575. 

® Crowder v. Tinkler, 19 Ves. 617. 

7 Emperor of Austria v. Day, 8 De 
Gex, F. & J. 217. 

8 Rhodes v. Dunbar, and others cited 
with it, supra. 
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fendant having threatened violence to the agents of the company 
if they attempted to go upon his land for the purpose of con- 
structing the road, the company brought a bill in equity, pray- 
ing to have the defendant enjoined from performing such acts of 
violence. The Supreme Court held that the bill would not lie. 
Dargan, J., said: — 


‘‘ The company, then, have the right to go on and construct and use 
the road; and the allegations in the bill that the defendant threatens to 
obstruct them in the use and construction of the road, and threatens 
personal violence to the agents of the company, if they attempt to erect 
the road, can not give this court jurisdiction. The rule is too well es- 
tablished to admit of controversy, that equity can not interpose by way 
of injunction to restain the commission of a personal trespass, although 
it may be threatened. * * * Norcan a case be found where the 
chancellor has interposed, by injunction, to restrain the commission of a 
crime, threatened by one to be perpetrated on another. The courts of 
law have complete jurisdiction to punish the commission of crimes, and 
can interpose to prevent their commission by imprisoning the offender, 
or binding him to keep the peace. But equity has no jurisdiction over 
such matters; at least a court of equity can not entertain a bill on this 
ground alone. If the bill had shown any doubt in the title of the com- 
pany, arising from the wrongful act of the defendant, after the company 
had done all they could do under the statute to give them the right of 
way, perhaps the bill might have been sustained to remove the doubt, or 
perfect their title. But, under the allegations of the bill, the title of the 
complainants is perfect ; and, the only ground of equity being to restrain 
the defendant from doing personal violence to the agents of the com- 
pany in constructing and using the road, and obstructing illegally the 
company in the prosecution of their work, the chancellor properly dis- 
missed the bill, and his decree is affirmed.” ! 


V. Ensorsinc THE KeEpinG oF A Bawpy-Hovse. — It is 
scarcely necessary to cite authority to the effect that a bawdy- 
house is a public nuisance. Disorderly houses generally fall 
within this designation,? such as gaming houses;* unlicensed 


1 Montgomery, etc., R. Co. v. Walton, say, Id. 245; Com. v. Stewart, 1 Serg. & 


14 Ala, 207. R. 342; Reg. v. Pierson, 2 Ld, Raym. 
2 U.S.v. Prout, 1 Cranch C.C. 203; 1197. 


U. S. v. Coulter, Id. 203; U.S. v. Lind- 5 Rex v. Rogier, 1 Barn. & Cress. 277. 


1 


610 INJUNCTION AGAINST CRIMINAL ACTS. 


dram-shops, or dram-shops kept in violation of law ;' and even 
a bowling alley in a village.? The keeping of a bawdy-house is 
a public nuisance at common law, ** both on the ground of its 
corrupting public morals and endangering the public peace.’ 
The general principle upon which such decisions rest is, perhaps, 
that every house in which offenses against social order are habitu- 
ally practiced is a public nuisance.* It may also be a private 
nuisance, in the sense that it will give a right of action to an ad- 
joining property-owner, whose property is thereby depreciated in 
value. Accordingly it has been held that, where the owner of a 
house knowingly permits a brothel to be established and main- 
tained therein, by reason of which the tenants of an adjoining 
house leave, and the property becomes depreciated in value, the 
owner of the latter house may maintain an action against the 
owner of the former, for the special damage which he has thereby 
suffered; and that the measure of his damage is the difference be- 
tween the selling value of his property or the loss of rents occa- 
sioned by such nuisance and its selling or rental value but for the 
same.? 

A single case is found in which the keeping of such a house 
was enjoined as a nuisance at the suit of a private person. This 
case was decided by the Court of Appeals of Maryland, in 1857. 
The court sustained an injunction at the suit of the owner of 
property against the keeping of an adjacent building for the pur- 
pose of carrying it on as a common bawdy-house. The de- 
fendant was notoriously engaged in keeping a bawdy-house in 
another portion of the city of Baltimore at the time. She had, 
two years before, been convicted upon an indictment, of this 
offense, upon her own confession. She declined to answer the 
interrogatories of the bill as to whether or not she intended to 
put the house into which she was now about to move to the same 


1 Com. v. Smith, 6 B. Mon. 28; Wil- 
son v. Com., 12 B. Mon. 2; Meyer v. State, 
42 N. J. L, 45; State v. Williams, 30 N. 
J. L. 102, 110; State v. Crawford, 28 
Kan. 726; U.S. v. Columbus, 5 Cranch 
C. C. 8304; U.S. v. Rede, Id. 805, n. 

2 Tanner v. Trustees of Albion, 5 Hill 
(N. Y¥.), 121. 


3 Clementine v. State, 14 Mo. 112. 
See, also, Ely v. Supervisors, 36 N. Y. 
297. 

4 Smith v. Com., 6 B. Mon. 21, 538; 
Wilson v, Com., 12 B. Mon, 3. 

5 Givens v. Van Studdiford, 4 Mo. 
App. 498; s. ¢. affirmed, 72 Mo. 129. 
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use, and the evidence left no room for doubt that such was her 
purpose. The grounds upon which the extraordinary remedy by 
injunction was applied in this case, were thus stated in the opin- 
ion of the court by Tuck, J.: — 


‘*As was observed by the appellant’s counsel, no decision has been 
found in which the power was exercised in such cases as the present. 
Nor is there any in which the writ of injunction has been applied for 
and denied. But the absence of precedents, though not to be over- 
looked entirely, does not, of itself, determine questions of jurisdic- 
tion. We consult adjudged cases to ascertain their reason and spirit. 
These are the foundation of the law. * * * Courts are not to 
assume jurisdiction; but they may amplify remedies, and apply rules 
and general principles for the advancement of substantial jus- 
tice. * * * If this were not so, and courts were confined to par- 
ticular precedents, there would be no power to grant relief in new cases 
constantly occurring. And hence, when they do arise, and rights can 
not be asserted or wrongs prevented or redressed, consistently with es- 
tablished principles, it would be a great failure of justice to deny relief, 
merely because no decision could be found in which the jurisdiction had 
been invoked and exercised. The point on this appeal, then, is not 
whether an injunction has ever issued to prevent the establishment of a 
public nuisance of this kind, but whether the doctrines of equity, ap- 
plicable to nuisances, should be applied to the present case. Although 
at law the remedy, in respect to public nuisances, is by indictment, and, 
in respect to private ones, by action at the instance of the person in- 
jured, yet, in the common-law tribunals, redress may be had for damage 
resulting from public as well as private nuisances. These remedies can 
only abate or afford compensation for an existing nuisance, and are in- 
effectual to restrain or prevent such as are threatened or in progress. 
Hence, there is a jurisdiction in equity to enjoin, whenever the nature 
of the injury is such that it can not be adequately compensated by dam- 
ages, or, from its continuance or permanent mischief, will occasion a 
constantly recurring grievance. And, as a party injured by a public 
nuisance may have his action at law for damages thereby sustained, so 
he may apply for an injunction to prevent such nuisance, if its exist- 
ence will cause a substantial prejudice to his property or the reasonable 
enjoyment thereof. * * * Formerly the jurisdiction was more re- 
stricted than at present; but for many years, both in England and in 
this country, this process has been more extensively employed as the 
exigencies of society created a necessity for its use, according to the 
recognized doctrines of equity. * * * But the appellant’s counsel 
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suggested that the distinction should be taken between the cases relied 
on in support of this power and the present, because here the object is 
to prevent what is fanciful to the mere senses. We need not inquire 
how far this jurisdiction can be defended on grounds of morality and 
to preserve the decencies of life from gross violation. The case does 
not require this. But it would be strange, indeed, if, when the court’s 
powers are invoked for the protection and enjoyment of property and 
may be rightfully exercised for that purpose, its arm should be par- 
alyzed by the mere circumstance that in the exercise of this juris- 
diction it might incidentally be performing the functions of a moral 
censor, by suppressing a shocking vice denounced by the law and 
amenable to its penalties from the earliest times. And if, as the au- 
thorities show, the court may interfere where the physical senses are 
offended, the comfort of life destroyed, or health impaired, these alone 
being the basis of the jurisdiction, the present complainants, presenting, 
as they do, a case otherwise entitling them to relief, should not be dis- 
appointed merely because the effect of the process will be to protect 
their families from the moral taint of such an establishment as the ap- 
pellant proposes to open in their immediate vicinity.’’ ! 


VI. Ensornine THE KeerinG oF UNLICENSED OR PROHIBITED 
Dram-Suoprs. — In a suit in equity instituted by the county attor- 
ney of one of the counties in Kansas, in the name of the State, 
to secure the abatement by injunction of a drinking saloon, which 
was carried on in violation of the constitution and laws of the 
State, and which was declared by the statutes of the State to be 
a common nuisance, the Supreme Court of Kansas expressed the 
opinion that, such a public house being a common nuisance, a 
court of equity had jurisdiction to abate it, just as it had juris- 
diction to abate any other common nuisance by injunction, pro- 
vided the injury flowing from it were irreparable in its character 
and there were no adequate remedy at law; but, the statutory 
remedy in that State for the abatement of such nuisances being 
deemed an adequate remedy, it was held that the injunction was 
rightly refused in the particular case.? In a still more recent 
case the St. Louis Court of Appeals took a different view of this 
question, and held that a court having the jurisdiction of courts 


1 Hamilton v. Whitridge, 11 Md. 128, 2 State v. Crawford, 28 Kan. 726; 8° 
145-48. ¢,, 15 Cent. L. J. 469. 
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of equity can not, on an information by the prosecuting attorney 
of the State, enjoin the keeping of an unlicensed and therefore 
unlawful dram-shop. The court pointed out that no such juris- 
diction had hitherto been exercised by courts of equity, and that 
the general expression of judicial opinion in Great Britain and 
Ireland, with perhaps the exception of a single Irish case,! had 
been against the existence of such a jurisdiction. It also pointed 
out that an insuperable obstacle in the way of extending the juris- 
diction of courts of equity in this regard is found in those pro- 
visions of the American constitutions which guarantee the right 
of trial by jury ‘* as heretofore enjoyed.’’ 


‘*Tt is thus seen,”’ said the court, ‘‘ that this action proceeds upon 
the idea that we are at liberty to enlarge the jurisdiction of equity by 
extending it to the restraint of a criminal matter, to which it has never 
hitherto attached. The English Court of Chancery, which has steadily 
refused to do this, has not proceeded under the restraints of a written 
constitution; but if we undertake to do it, we do it in the very face of 
some of the most important provisions of the Bill of Rights. That in- 
strument declares that ‘in criminal prosecutions the accused shall have 
the right to * * * trial by an impartial jury of the country.’ ? 
But here we are asked to lay down a rule which obliges iim to submit 
to a trial before a single judge sitting as a chancellor. The same in- 
strument also provides that ‘no person shall, for felony, be proceeded 
against criminally, otherwise than by indictment, except in cases arising 
in the land or naval forces, or in the militia when in actual service in 
time of war or public danger; in all other cases offenses shall be pros- 
ecuted criminally, by indictment or information, as concurrent 
remedies.’ * The information here spoken of unquestionably means, 
not an information in equity, but an information exhibited in a court of 
criminal jurisdiction, in which proceeding the accused has the right to 
atrial by jury. But we are asked to substitute for this information an 
information in a court of equity, in which the whole matter, both of law 
and fact, is passed upon by a single judge. But there is in the same 
instrument another provision which makes it still more clear that this 
jurisdiction can not be extended: ‘The right of trial by jury, as here- 


1 The case here referred to was Atty.- of his courts of law, or in one of his 
Gen. v. Mayor, etc., of Galway, Molloy, courts of equity. 

95, where it was said that the king was at 2 Const. Mo., Art. IT., sect. 22. 

liberty in which one of his courts he 3 Ibid., sect. 12. 

would bring his action — whether in one 
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tofore enjoyed, shall remain inviolate.’! We have already sufficiently 
indicated that the right of trial by jury has always been enjoyed in 
England and America in prosecutions for public nuisances, except in 
three classes of cases, of which the present case is not one. Nor is 
there force in the argument that this is not a proceeding to punish a 
single act of unlicensed dram-selling, but to restrain a succession of 
acts which, by reason of their frequency and continuity, have become 
a public nuisance. The fact remains that the succession and continuity 
of the unlawful acts complained of can only be proved by proving iso- 
lated acts. What, then, would be the result of this proceeding if an 
injunction were granted and disobeyed? An attachment would issue 
for a contempt, and then a single judge, sitting as a chancellor, would 
hear the evidence and try the fact whether the defendants had com- 
mitted such isolated criminal acts — facts which, with the exceptions 
already stated, the law has always required to be contested before a 
jury. We have had no doubt upon this question from the moment it 
was mentioned to us at the bar, and we declined to hear the counsel for 
the réspondent upon it.’’ ® 


VIL. Limits oF THE JURISDICTION OF EQUITY IN GRANTING IN- 


JUNCTIONS AGAINST PusLic Nuisances. — So far as I have been 
able to ascertain, after considerable search, the jurisdiction of 
courts of equity has never been exercised, either in England or 
in this country, on the relation of the crown or on information 
exhibited on behalf of the crown or the State, by the attorney- 
general or other public prosecuting officer, to enjoin public 
nuisances, except in the three following classes of cases: 1. To re- 
strain purprestures of public highways or navigations.? 2. To 
restrain threatened nuisances dangerous to the health of a whole 
community.* 3. To restrain ultra vires acts of corporations inju- 
rious to the public right. An examination of the cases under this 


1 Jbid., sect. 28. Co., 16 Gray, 242; Atty.-General v. Cam- 


2 State ex rel. Circuit Attorney v. 
Uhrig, MS., No. 2796, St. Louis Ct. of 
App. 

8 Atty.-General v. Forbes, 2 Mylne & 
Cr. 123; Atty.-General v. Johnson, 2 
Wils. Ch. 87; Atty.-General v. Sheffield 
Gas Consumers’ Co., 8 De Gex, M. &G. 
304; District Attorney v. Linn, etc., R. 


bridge, 16 Gray, 247. 

* Atty.-General v, Blount, 4 Hawks, 
284; Atty.-General v. Hunter, 1 Dev. Eq. 
12. 

5 Atty.-General v. Great Northern R. 
Co., 1 Drew. & Sm. 154; Atty.-General 
v. Mid-Kent, etc., R. Co., L. R. 8 Ch. 100; 
Atty.-General v. Great Northern R. Co., 
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last head will show that the jurisdiction in this regard is exercised 
sometimes on the ground of nuisance, and sometimes on the 
ground of trust, and, in particular cases, perhaps, on both 
grounds. 


VIL. Insunction TO RESTRAIN PUBLICATION OF LIBELS.— 
The ground on which courts of equity exercise their jurisdiction 
by injunction to restrain the publication of books, letters, or 
other writings or prints, has been already suggested in general 
terms.! These courts will not exercise their jurisdiction to en- 
join the publication of libels, however grievous or injurious to 
private reputation such publications may be. The reason is, that 
such publications involve an indictable misdemeanor, and courts 
of equity have no criminal jurisdiction. Such a jurisdiction has 
not existed since the abolition of the court of Star Chamber. It 
may seem, at first blush, that the reasons for withholding it are 
not well founded in principle; but it will seem otherwise, when 
it is considered that the question concerns the liberty of the press, 
and that this liberty may be said to consist of the right to print 
or publish anything which a person may think fit to print or pub- 
lish, subject only to civil or criminal responsibility for the 
abuse of such liberty; which responsibility is to be deter- 
mined, not according to the opinion of a single judge, sitting 
as a chancellor, but according to the verdict of a jury, who, where 
the proceeding is by indictment, are made by most of the Ameri- 
can constitutions, judges of the lawas well as of the fact. The 
meaning of the law is, that the liberty of the press shall only 
be restrained in conformity with an impartial public opinion 
expressed in the jury-box, subject, in criminal cases, to the ad- 
vice, and in civil cases to the direcffon, of a presiding judge, 
as to questions of law. That this is a proper ground for deny- 
ing such an exercise of jurisdiction will appear from the judg- 
ment of Lord Cottenham, delivered in the House of Lords, in a 


4 De Gex &Sm. 75; Atty.-General v. Mayor of Norwich, 2 Mylne & Cr. 406: 
Mayor, etc., of Liverpool, 1 Mylne & Atty.-General v. Railroad Companies, 35 
Cr. 171; Atty.-General ». Corporation of Wis. 425. 

Litchfield, 18 Sim. 546; Atty.-General v. 1 Ante, IV. 
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case which had been appealed from the Scotch Court of Ses- 


sion :— 


‘*T can not, however, avoid expressing an earnest hope that, if this 
question should arise and require a decision in the Court of Session, and 
no distinct rule should be found already to exist upon the subject, the 
consequences of any rule to be established for the first time will be 
most carefully considered before such a rule is laid down; and, par- 
ticularly, that it may be considered how the exercise of such a jurisdic- 
tion can be reconciled with the trial of matters of libel and defamation 
by juries under the 55 Geo. IIL, ch. 42, or, indeed, with the liberty of 
the press. That act appoints a jury as the proper tribunal for trial of 
injuries to the person by libel or defamation; and the liberty in the 
press consists in the unrestricted right of publishing, subject to the re- 
sponsibility attaching to the publication of libels, public or private. 
But if the publication is to be anticipated and prevented by the inter- 
vention of the Court of Session, the jurisdiction over libels is taken 
from the jury, and the right of unrestricted publication is destroyed. 
And I must add that, according to the doctrine attributed to the Lord 
Justice Clerk, in the printed report of his judgment, the exercise of this 
power would be quite arbitrary ; for he considers that the right to claim 
damages, if the act had been committed, is not the test according to 
which the interdict must be granted or refused.’’ ! 


Accordingly, courts of equity have uniformly refused to enjoin 
such publications where no rights of property were involved ;? 
but they have constantly granted such injunctions on the ground 
of protecting literary property,’ on grounds similar to those on 
which such courts proceed when they enjoin the counterfeiting of 
trade-marks, —as where one person publishes an almanac with 


1 Fleming v. Newton, 1 H. L. Cas. Benbow, Jacob, 474, n; Perceval v. 


363, 376. 

Anon., 2 Atk. 469; Gee v. Pritehard, 
2 Swanst. 402, 426; Martin v. Wright, 6 
Sim. 297; Seeley v. Fisher, 11 Swanst. 
581; Clark v. Freeman, 11 Beav. 112; 
Southy v. Sherwood, 2 Mer. 435; Fisher 
v. Apollinaris Co., L. R. 10 Ch, 297; 
Prudential Ins. Co. v. Knott, L. R. 10 
Ch. 142 (overruling Dixon v, Holden, L, 
R. 7 Eq. 488, and Springhead Spinning 
Co. v. ‘Riley, L. R. 6 Eq. 551); Murray v. 


Phipps, 7 Ves. & B. 19; Mulkern »v. 
Ward, L. R. 13 Eq. 619; Lawrence v. 
Smith, Jacob, 471; Brandreth v. Lance, 
8 Paige, 24; Singer Man. Co. v. Domestic 
Sewing Machine Co., 49 Ga. 70; Wet- 
more v. Scovell, 8 Edw. Ch. 515. 

5 Duke of Queensberry, cited in Millar 
v. Taylor, 4 Burr, 2830; Morris v. Kelly, 
1 Jac. & Walk. 481; Barfield v. Michol- 
son, 2 Sim. & Stu. 1. 
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covers so gotten up as to constitute a colorable imitation of an 
almanac published by another; ! and sometimes on other grounds 
connected with the right of property, — as where an unauthor- 
ized publication of a man’s name is made which may involve him 
in a pecuniary liability.” 


Sr. Louis. 


1 Spottiswoode v. Clarke, 2 Phill. Ch. 
154. Lord Cottenham, in this case, ex- 
pressed the view, which seems entirely un- 
tenable, that the doctrine of trade-marks 
has nothing to do with such a case; and, 
under the circumstances, he refused the 
injunction. As to the principle on which 
courts of equity proceed in protecting 
trade-marks by injunction, see Maxwell 
v. Hogg, L. R. 2 Ch. 805; Croft v. Day, 7 
Beav. 84; Perry v. Truefit, 6 Beav. 66, 
78; Knott v. Morgan, Keen, 213; Hall v. 


Seymour D. Tuompson. 


Burrows, 4 De Gex, J. & S. 150, 158; 
Ainsworth v. Walmsley, L. R. 1 Eq. 518; 
Maxwell v. Hogg, L. R. 2 Ch. App. 314; 
Gilman v. Hunnewell, 122 Mass. 139; 
Filley v. Fessett, 44 Mo. 168, 177; Skin- 
ner v. Oakes, 10 Mo. App. 45, and cases 
there cited. 

2 Routh v. Webster, 10 Beav. 561. In 
this case, Lord Langdale. M.R., granted 
an injunction to restrain the publication 
ofthe complainant’s name as a director 
in a joint stock company. 
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THE «LEGAL TENDER” DECISION OF 1884: REPLY 
TO GOY. D. H. CHAMBERLAIN. 


The last number of this Review contained an article with part 
of the above title from the pen of D. H. Chamberlain, agentleman 
of wide and favorable distinction, late Governor of South Carolina, 
This article criticised adversely the decision in favor of the con- 
stitutionality of the Act of Congress of May 31, 1878, which 
authorized United States notes to be re-issued and kept in cireu- 
lation as legal tender, rendered by the Supreme Court in the case 
of Juilliard v. Greenman, where the opinion was read by Mr. 
Justice Gray. It comes to its most formal and comprehensive 
statement on page 420, to this effect: — 

That no power is given to Congress to make United States 
notes a legal tender remains clear. 

(1.) From the text of the constitution. 

(2.) From the testimony of the debates and opinions of its 
most eminent framers and contemporaneous expositors. 

(3.) From the mature judgment of commentators and consti- 
tutional lawyers, such as Story and Webster. 

Before reaching this formulation, and, perhaps, on the way to 
it, the writer invites to a scrutiny of the grounds of the decision, 
especially its ratio decidendi. Here he intends and commences 
a criticism of the views of the court as to what are often termed 
implied powers ;"’ that is, powers not expressly granted in the 
constitution, but implied because ‘* necessary and proper’’ to 
the execution of other powers which are so expressly granted. 
Mr. Justice Gray, in the opinion of this writer, has misused the 
teaching of Chief Justice Marshall. To show this, a quotation is 
made from a celebrated opinion! of the latter, with this as its 
concluding sentence : — 


‘* Let the end be legitimate ; let it be within the scope of the consti- 
tution; and all means which are appropriate, which are plainly adapted 


1 McCullough v. Maryland, 4 Wheat. 421. 
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to that end, which are not prohibited, but consist with the letter and the 
spirit of the constitution, are constitutional.”’ 


This quotation is followed by comment, two sentences of 
which, with connecting matter between, are as follows: — 


‘So these words leave it to the discretion of Congress to say that 
‘borrowing money in time of peace and making the notes given therefor 
alegal tender for private debts is alegitimateend?’’ * * * ‘* This, 
of course, would bring Judge Gray to the necessity of first showing that 
Congress has the power in time of peace to make United States notes a 
legal tender for private debts.’’ 


Let us look at this with a little care. Marshall is considering 
two distinct objects of thought, though connected together as 
causing and caused, leading and following. He is considering, 
first, a power expressly granted in the constitution and the 
direct and undisputed object or objects to be accomplished by its 
exercise. This is something, as before said, expressed, plain, 
certain. That he terms an end. Second, he is considering 
something else which is not expressed in the constitution, but 
which may be inferred into that instrument, because it is neces- 
sary and proper to the exercise of a before-mentioned express 
power, or to the effectual accomplishment of its undisputed 
object. This, of course, is not expressed, is not certain, is not 
plain, but is matter of inference and subject to doubt. 

Mr. Justice Gray has no difficulty in rightly understanding 
Chief Justice Marshall when he refers to this decision in treating 
the legal tender question. He treats the express power, ‘‘ to 
borrow money on the credit of the United States ’’ as the end. 
He then considers the making of the United States notes, which 
are given as evidences of such borrowing, to be legal tender, asthe 
means to that end. The authority to borrow money is certain, 
undisputed. The authority to make legal tender is disputed, is 
in question, the main question, which Mr. Justice Gray was con- 
sidering. In his mind the legitimate end was to borrow money, 
and the means was to make legal tender. In criticising his 
reasoning, what propriety is there in asking if making notes a 
legal tender for private debts is a legitimate end? He has 
neither written nor thought of it as an end. Consequently 
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neither he nor the court for which he is speaking is called to 
show: First, that Congress has the power to do this. It js 
enough to show, first, what is not disputed, that Congress has the 
power to borrow money, and then to show, second, that to make 
legal tender is 1 means necessary and proper to that end. 

This misapprehension of the thought is, of course, on the part 
of this writer, a mere oversight, something not in keeping with 
his general character as a writer; what a careful revision would 
have made apparent to his own perception, and which he would 
then have made clear and coherent. 

As it is now, this mistaking of means for end, or rather 
this confounding of end and means in one predicament makes 
incomplete and futile the writer’s commenced scrutiny, and 
leaves unaccomplished his intended criticism of Mr. Justice 
Gray’s use of the doctrine of implied powers. And it may be 
said that, while that page (419) stands in its present confused 
condition, its writer would have done well to refrain from speak- 
ing of the opinion of the court, as on the preceding page he 
does, as ‘* crude, meager, jejune.”’ 

In this instance, the misapprehension may be deemed acci- 
dental. There is nothing in the aim of the article or in the 
culture of the writer which would necessarily prevent a clear 
apprehension of the doctrine of implied powers as used in this 
legal tender opinion. In another sense it is not accidental ; 
but permanent. It is part of a misapprehension which largely 
characterizes the opposition to that opinion. That opposition 
in general deems the power to make legal tender a great, sub- 
stantive power; one which could be conferred on the govern- 
ment of the United States only by express grant. This 
character of this power is not proven; those who hold it do not 
feel called upon to prove it. They assume it without proof, 
without supporting it by reason or by authority. They are 
greatly surprised when they find the court reaching a conclusion 
which sets aside this fundamental assumption of theirs. The 
court considers the power to make legal tender an incidental, 
not a substantive power; a means, not an end. This point 
was presented in the argument of this case on behalf of the 
defendant in error; and as that argument has been laid before 
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the public since the article of Gov. Chamberlain was written, ii 
seems not improper to refer to it. If the court is right in thus 
treating the power to make legal tender as not substantive, but 
auxiliary, then, a large part of the criticism which has been 
passed upon its opinion loses its force. Then, the opposition to 
that opinion has in an important respect lost a true sense of 
proportion. Then, the article now under consideration, which 
appeared in the last number of this Review, needs reconstruct- 
ion. It wants a new foundation. 

Another page of this article (421), is equally unfortunate. 
There it is written: — 


‘‘ Judge Gray declared that ‘ the question, whether at any particular 
time, in war or in peace, the exigency issuch * * * that it is wise 
or expedient to resort to this means (making United States notes a 
legal tender) is a political question, to be determined by Congress when 
the question of exigency arises, and not a judicial question, to be after- 
wards passed upon by the courts.’ This, again, is one of those inac- 
curacies of statement which have lately been described by a great judge 
and writer as ‘wholly unpardonable and essentially blameworthy.’ 
Judge Gray quotes on this point from McCullough v. Maryland, thus: ’’ 


Then follows a quotation which need not be repeated; the 
question of inaccuracy of statement being entirely outside the 
quotation, which is accurate. 

Turning now to the opinion as reported, this quotation from 
Marshall is found near the opening of the consideration of the 
question to be decided. True, the result reached by the major- 
ity has been previously stated; the result being stated in this 
case, before the question is discussed as well as afterwards. 
Very early in the discussion occurs this quotation. Itis used in 
leading to a decision in quite a fundamental relation and as an 
’ early preliminary. It is found on page 441.? 

On the other hand, the language quoted from Judge Gray 
himself is used after the consideration of the question before 
the court has been closed, and the conclusion reached and stated, 
in fact, a second time. It ministers nothing towards reaching 


1 The Winning Argument in the Le- ?7110U.8. 
gal Tender Case of 1884, Cupples, Up- 
ham & Co., Boston. 
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that conclusion; in fact, does not belong to the discussion of the 
question at all. It is a remark appropriate to follow the decis- 
ion, not going before it and leading to it. The sentence, as 
quoted, is broken ; and these are the words omitted, which make 
its beginning: ** Such being our conclusion in law;’’, words 
which intimate that the case has been decided; that the power 
in question has been found to be in Congress, and that a remark 
upon the exercise of that power may now be made. 

This being the relation of thought, the remark of Mr. Justice 
Gray partakes of the nature of atruism. If Congress has the 
power, under the constitution, to make United States notes legal 
tender, then it is for Congress to determine when it is expedient 
so todo. This belongs, to quote from that article, to the horn- 
book of constitutional law. One may be certain that Mr. Justice 
Gray did not quote from Marshall on this point. Here he had 
need to quote from no one, and he quoted from no one. This, 
his language, is in fact to be found on page 451,' separated by 
ten pages from his quotation from Marshall. 

Certainly, there is in this matter an inaccuracy of statement, 
but it is not that of Mr. Justice Gray. In his reasoning there 
is nothing wholly unpardonable or specially blameworthy. 

Let us pass now to the formula: Its first statement is that it 
is clear that Congress is not authorized to make United States 
notes a legal tender (1) from the text of the constitution. This 
statement is an invitation to reargue the main question which the 
court has decided; and there is very little of amplification in the ~ 
remainder of the article to improve its aspect in this respect. 

It would be improper for the present writer, in noticing this 
comprehensive proposition, to repeat what he has already pre- 
sented in his effort to argue it elsewhere. He may content 
himself with a summary statement of the grounds of the decis- 
ion, as follows: — 

The constitution has conferred upon Congress the power, not 
only to borrow money on the credit of the United States, but 
also all power over the currency for the whole people of the 
United States. To establish this latter, — that is, to make prac- 
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ticable the establishment of a national currency, — is commonly 
recognized as one of the principal objects of the formation of 
the government of the United States. 

Now, if authority over the matter of legal tender is included, 
is implied, in the grant of either or both of these powers, then 
Congress has authority over the matter of legal tender, as inci- 
dental to the express grant of one or both these powers. The 
Supreme Court has held that this authority is incidental to these 
express powers, especially to both considered together. 

What have those who dissent from the main conclusion reached 
by the court to say in answer to this special proposition? Are 
they ready to maintain that authority, in the matter of legal 
tender, is something which can not be implied, is not incidental, 
but is leading, substantive, principal ; and, if carried at all in the 
constitution, must be carried by express grant? This main- 
tained, where would it lead? What express grant to the United 
States of power over the matter of legal tender does the con- 
stitution contain? None at all. 

That instrument makes express mention of legal tender but 
once. There it makes no express grant of power to the United 
States. It simply restricts a previously existing power in the 
several States. It forbids the several States to make anything 
to be tender jn payment of debts save gold and silver coin. 
There can be no doubt about the interpretation of these words, 
taken by themselves. They leave the power to make a tender 
of gold and silver coin, where it was before the constitution 
of the United States was adopted, in the several States. Then, 
it is competent for New York to declare how many grains of 
silver shall make a legal-tender dollar within her borders, and for 
Pennsylvania and every other State to declare the same for her 
territory. If authority over the matter of legal tender has not 
been granted to the United States as an incidental power, by 
implication in some part of the constitution where it is not 
expressed; then the several States to-day are invested with the 
power which the original States originally had over a tender 
of gold and silver coin; and this is all the lawful tender that 
can be, according to the view of our adversaries in this matter. 

VOL. XVIII 42 
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And our adversaries are clearly right, if authority in respect 
of tender being a substantive power has not been, because it 
could not be, transferred to the United States incidentally, but 
still remains in the several States. 

But this authority does not remain in the several States. All 
authority which exists to make anything to be legal tender 
within the limits of the United States, be it more or less, exists 
in the government of the United States. This is an assertion 
that needs no proof. And it exists in the United States not by 
express grant, but by implied grant, by implication as incidental 
to some express power. It is an incidental power. 

There remains only the question: In what express grant of 
power is this authority implied? To what substantive power is 
this power incidental ? 

The Supreme Court has, in its latest consideration of the’sub- 
ject, declared that this authority is incidental to the express 
authority to borrow money on the credit of the United States; 
and that this view is fortified by the fact that the United States 
has the sole authority over the coinage. And this position is 
seriously criticised in the article now under consideration. The 
court is deemed to have held incorrectly in holding that the 
making of United States notes to be legal tender is an act neces- 
sary and proper to enable the government to borrow money on 
the credit of the United States. 

Now, here we are not left to mere inference and conjecture. 
The correctness of the view taken by the court can be shown as 
a fact. The evidence is of the highest character. The witness 
is no other than the eminent statesman, who, as jurist, gave the 
opinion of the Supreme Court against the constitutionality of 
the legal-tender acts, the late Chief Justice Chase. He was Sec- 
retary of the Treasury when the first of those acts was consid- 
ered and passed. As finance minister of the United States, it 
was his duty to advise in reference to their passage ; and he did 
so advise. On January 22, 1862, he answered a request of the 
Committee of Ways and Means for his opinion, by advising 
them that he was in favor of making the proposed notes to be 
legal tender, giving as his reason: ‘It is, at present, impossible 
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to procure sufficient coin for disbursement.’’’ A little later, 
about three weeks (February 3), before the bill became a law, 
he wrote again, a letter of urgency. He said : — 

‘¢ It is true that I came with reluctance to the conclusion that 
the legal-tender clause is a necessity; but I came to it decidedly, 
and I support it earnestly. * * * Immediate action is of 
great importance. The treasury is nearly empty. I have been 
obliged to draw for the last installment of the November loan; 
as soon as it is paid I fear the banks generally will refuse to 
receive the United States notes.’’ 

If, when Congress, from such a source, receives such advice, 
that body is not justified in considering the making of United 
States notes to be legal tender, a means necessary and proper to 
promote the borrowing of money, it would be well to learn 
what would be such necessary and proper means ?? 

Being such necessary and proper means, the government of 
the United States may use it ; that government, in contrast with 
the governments of the several States, being invested with con- 
trol over the currency, and being under no prohibition in respect 
of making a legal tender. This appears to be the thought of 
the court. 

Gov. Chamberlain’s second appez! is to the debates and opin- 
ions of the most eminent framers and contemporaneous expositors 
of the constitution. Of the extant reports of these debates, the 
court, in its opinion, remarks: ‘* That they afford no proof of 
any general concurrence of opinion upon the subject.’’® In 
point of fact, the Madison Papers give remarks of several mem- 
bers upon parts of the subject, upon two different occasions, 
and only two that I discover. 

On the latter occasion the question under debate did not 
touch the government of the United States; it concerned only 
the governments of the several States. The question was 


1 In the face of that statement as to law; the only money which the United 
the time and circumstances under which States can borrow? 
it was made, is any one ready to censure 2 And here was a necessity which 
the court for not deciding that coin is the might arise in time of peace as well as 
only money which can be known to the in war. ° 
3 p. 443. 
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whether the prohibition on the States to emit bills of credit, 
and to make anything but gold and silver coin a tender in 
payment of debts, should be made an absolute prohibition; or 
should remain as it then stood in the draft under consideration, 
removable by **the consent of the Legislature of the United 
States.’”! 

As would be expected, no remarks made here touch the ques- 
tion now under consideration; but it is noticeable that of two 
speakers, one is opposed to an absolute prohibition of paper | 
money, even in this relation. 

The other and earlier debate was concerning powers to be 
granted to the United States. It was on the question, whether 
the general government should have authority *‘*to emit bills 
on the credit of the United States.’’ Here three members 
declared themselves opposed to an absolute prohibition of paper 
money.” 

But the futility of quoting this debate against the authority 
of Congress to make a paper legal tender appears most clearly 
from what may now be said of its result. The debate closed in 
a vote to strike out of the proposed constitution the words 
allowing Congress to emit bills on the credit of the United 
States. Yet, before the first century of the operation of the 
constitution has passed, the Supreme Court unanimously affirm 
that the government of the United States has the authority to 
emit such bills ; the opinion being given by the late Chief Justice 
Chase? This opinion, as it declares, rests ‘* upon the uniform 
practice of the government.’’ And it rests well there. From 
1812, there has been a uniform practice of the government, when- 
ever occasion required, to issue Treasury Notes to be used as cur- 
rency. Thishas been done alike in peace and war.* At present, 
then, the most significant fact to be drawn from this debate is, 
that it admitted, without dissent, that the power to emit bills of 
credit now conceded to Congress, included the authority to make 
such bills legal tender. 


1 Mad. Papers, Supp. to Elliot’s De- * See Act of June 30, 1813, ch, IIL, 
bates, Vol. V., pp. 484, 485. Vol. 2, p. 766, and subsequent statutes 
2 Jd., 484, 435. too numerous for citation. 
Veazie Bank v. Fenno, 8 Wall. 552. 
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As contemporaneous exposition, only an expression of Madi- 
son is cited, that, ‘* the pretext for paper currency, and particu- 
larly for making the bills a tender, either for public or private 
debts, was cut off.’’ Now, this is a statement made by Madison 
in his capacity as editor of the Madison Papers, where it appears 
as a foot-note. It is stated as an explanation of the reasons 
which induced him, as one of the Virginia delegates, and the 
one who held the deciding vote upon the question, to favor 
striking out of the draft of the constitution the words which 
allowed Congress to emit bills on the credit of the United 
States. It is nothing more than his opinion on the effect of that 
vote; an opinion clearly incorrect, according to the constitu- 
tional law as now adjudged, as has just been shown.’ Another 
expression of Mr. Madison, clearly contemporaneous and of 
great weight, may be better considered under a later head. 

The third appeal is to the mature judgment of commentators. 
The first quotation under this head, if the arrangement of this 
article can be followed, is from Marshall. In this quotation it 
appears that this eminent jurist, with a caution noticed by Mr. 
Justice Gray, but overlooked in the present quotation, declined 
to deny the power in question, even to Congress, under the 
Articles of Confederation. Beyond this expression of doubt the 
opinion goes not. And the ground of doubting that this power 
was in that Congress, appears. That Congress might, perhaps, 
not have that power, because it resided in the States. Such a 
doubt can not be raised under the present constitution, which 
has not left the authority in question to reside in the States, but 
has peremptorily forbidden them to exercise it. 

Upon this point Madison’s expression of opinion was more 
distinct. He wrote: ‘* The same reasons which show the neces- 
sity of denying to the States the power of regulating coin, prove 
with equal force that they ought not to be at liberty to substitute 
a paper medium in place of coin. The power to make anything 
but gold and silver a tender in payment of debts is withdrawn 
from the States, on the same principle with that of issuing a 
paper currency.”’? 


1 Veazie Bank v. Fenno, supra. 2 The Federalist, No. 43. 
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The authority to substitute a paper medium in place of coin 
is denied to the States on the same reason as is the power of reg- 
ulating coin. Now this latter power is denied to the several 
States in order that it may be exclusively vested in the United 
States. And on the same principle Mr. Madison goes on to say 
that the power to make anything but gold and silver coin a tender 
in payment of debts is withdrawn from the States. The expres- 
sion is worth noticing —withdrawn from the States — not 
destroyed; taken away, entirely cut off, is the phrase he uses. 
And so withdrawn, he thought that it might be vested in the gen- 
eral government. 

This is the way Mr. Madison construed these provisions of the 
constitution when he was recommending that instrument to the 
adoption of his fellow-citizens. He well knew that among the 
strong feelings prevailing among -his countrymen was the desire 
for the issue and use of paper money.’ This desire was 
especially known to him as rife in his own State, causing him 
great apprehension lest it should succeed. Forty years and more 
afterwards Madison had not forgotten the existence of this feel- 
ing and its ability to make itself felt and to command respect, 
when the constitution was in process of formation and adoption. 
In 1831, when the evils of an ill-regulated paper currency, in 
the form of bills of State banks was brought to his attention, he 
he wrote to Mr. C. J. Ingersoll as follows: — 


‘A virtual and incidental enforcement of the depreciated notes of 
the State banks, by their crowding out a sound medium, though a great 
evil, was not foreseen; and if it had been apprehended, it is question- 
able whether the constitution of the United States, which had so many 


obstacles to encounter, would have ventured to guard against it by an 
additional obstacle.’’ 


Madison, let me say, vested his hopes of defeating the paper 
emission intended in Virginia,’ upon the influence of Mason— 
Col. George Mason. Now, Mason appears in the debate in 
convention to strike out from the Federal constitution the 


1 Writings, Vol. L, pp. 289, 245. 


3 Id., pp. 239, 245. 
2 Writings, Vol. L., pp. 354, 355. 
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words, **and emit bills.’’ A remark made, and his counter- 
remark, are worthy of notice in this consideration: — 


‘“Mr. Butler remarked that paper was a legal tender in no country in 
Europe. He was urgent for disarming the government of such a 
power. 

‘*Mr. Mason was still averse to tying the hands of the legislature 
altogether. If there was no example in Europe, as just remarked, it 
might be observed on the other side, that there was none in which the 
government was restrained on this head.’’! 


Mason can not, then, be considered an ultra-partisan of paper 
money. His position was rather a medium one. Yet he was 
opposed, decidedly opposed, to establishing a government of the 
United States which should have no constitutional authority to- 
issue paper money, even asa legal tender. And so far as the 
text of that instrument goes, apparently he carried his point. 
The medium view is that which would be expected to prevail. 
And it did. Congress is under no prohibition to make a paper 
legal tender. 

There is an indication that he considered at the time of the 
event that his view had prevailed in the draft of the constitu- 
tion. According to Madison. ** Col. Mason left Philadelphia in 
an exceeding ill humor.’’? He went back to Virginia determined 
to prevent the adoption of the constitution if possible. And 
Madison undertakes to state the objections which he raised 
against that instrument. That it prohibited the issue of a paper 
currency by the general government, or even the making of that 
paper to be legal tender, was not among them. With a large 
party in Virginia, Patrick Henry marshalling them on, ready to 
support that objection, there is little doubt that the violence of 
Col. Mason’s passions would have driven him to make it, did he 
think it could be maintained as correct in fact. He seems to 
have thought that it could not be maintained. 

Hamilton’s opinion upon the same subject was expressed out- 
side of the Federalist, under the responsibility of official duty, 
after the constitution had gone into operation, but so near the 
time of its adoption as to make the interpretation contempora- 


1 Elliot’s Debates, Vol. V., p. 435. 2 Td., p. 388. 
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neous with the provision interpreted. December 13, 1790, as 
Secretary of the Treasury, he wrote to the House of Representa- 
tives : — 


‘* The emitting of paper money by the authority of the government 
is wisely prohibited to the individual States, by the national constitution ; 
and the spirit of that prohibition ought not to be disregarded by the 
government of the United States.’’ ! 


Here in the very act of opposing the exercise of a power, he 
concedes its existence. He admits an authority in Congress, by 
appealing against its use ina particular manner, to the discretion. 
In another method, that recommended by Hamilton, that same 
Congress which he addressed exercised the authority referred to: 
that is, in chartering a national bank.’ It did also in ascertain- 
ing the value of the pound sterling — paper money .® 

Gov. Chamberlain cites Mr. Webster’s opinion; and deserves 
thanks for so doing, as it makes occasion for a presentation of 
Mr. Webster’s complete relation to this subject. And this rela- 
tion is interesting: it epitomizes the change which has taken 
place in the national opinion and action. It also illustrates the 
inutility of appealing to casual expressions of opinion, not the 
result of careful examination specifically directed to the question 
upon which they are made. 

True, Mr. Webster used the strong language attributed to him. 
This was in refutation of a charge made by Mr. Benton that Mr. 
Webster was one of those who sought ‘‘ to overthrow the consti- 
tutional currency of the country.”’ Mr. Webster was then 
advocating a rescinding of the specie circular, under which only 
gold and silver could be received in payment for the public lands. 
He was not opposing the use of these metals as legal tender or 
seeking to displace them from their function. The question of 
the constitutional legal tender was not in the discussion. But 
Mr. Benton was trying to use the commonly accepted construc- 
tion of the constitution upon that subject to the prejudice of Mr. 
Webster. 


If the latter had then an opinion opposite to that commonly 


1 Works., Vol. IT, p. 124. 8 Winning Argument, p. 40. 
2? Feb. 25, 1791, ch. 10, Vol. I, p. 191. 
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entertained, he would not have been called upon to assert such pri- 
vate opinion in that debate ; for he was advocating and proposing 
no action which required the support of that opinion. As a skillful 
debater, he would not have taken up the issue. He would have 
declared his intention not to contravene the common opinion. 
But it is admitted that he shared in that opinion and expressed 
his concurrence. 

But none of his advocacy rested upon that opinion; he did 
not assert the opinion as necessary to the support of his course. 
It was asserted upon the other side, against him; and he avoided 
its force as used, by assenting to it. This, as the article states, 
was in 1836.’ The year isimportant. It was not in 1837. 

In this latter year Mr. Webster spoke again, not upon any 
special aspect of the general subject ; but upon the general sub- 
ject as a whole; upon ‘*The Currency.’’? And he spoke posi- 
tively and in self-assertion. It was at the extra session of Con- 
gress convened by President Van Buren, September 4. 

Here, Mr. Webster maintained these propositions in construc- 
tion of the constitution: — 

1. That the coinage power included a power in Congress to 
maintain, along with the coin, a paper currency.* 

2. That Congress was authorized to emit bills of credit.‘ 

3. That the power to regulate commerce with foreign nations 
and between the States, carried with it the authority to provide 
a paper currency for the whole country.® 

4. He derived the power in Congress to emit bills of credit 
from a prohibition on the States to do the same thing.® 

These, which were subpropositions, were in support of his 
first main proposition, which was this: — 


‘*T. That it is the constitutional duty of this government to see that 
a proper currency, suitable to the circumstances of the times, and to the 
wants of trade and business, as well as to the payment of debts due to 


1 Works, Vol. IV., p. 265, speech in 5 pp. 335-6. 
the Senate, Dec. 21, 1836, on the Specie * p. 336. 
Circular. 5 pp. 338-9. 

2 Works, Vol. IV., p. 324, speech in 6 p. 336. 
the Senate, Sept. 28, 1837, on “The Cur- 
rency.” 
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government, be maintained and preserved ; acurrency of general credit, 
and capable of aiding the operations of exchange, so far as those opera- 
tions may be conducted by means of the circulating medium ; and that 
there are duties, therefore, devolving on Congress, in relation to cur- 
rency, beyond the mere regulation of the gold and silver coin.! 


He went on to say: 


‘+I have well weighed, Mr. President, and fully considered the first 
of these propositions.’’ ‘I mean to stand by it.’’ ‘If the country 
shall reject this proposition, and act on that rejection; if it shall decide 
that Congress has no power, and is under no duty, in relation to the 
currency, beyond the mere regulation of the coins; then, upon that 
construction of the powers and duties of Congress, I am willing to 
acknowledge that I do not feel myself competent to render any substan- 
tial service to the public counsels on these great interests.’’ ® 


Here is an expression of the value which Mr. Webster himself 
placed upon the opinions expressed in this speech. This is the 
stamp which he set upon them. He did not regard these as 
street opinions. They were deliberate utterances of carefully 
considered opinions, asserted in the face of opposition, upon 


which he intended to act, and to induce others to act. He was 
laying out a line upon which his party —the Whig party — 
might form itself with reference to the next Presidential elec- 
tion, that of 1840; and upon which the Whig party did carry 
that election. 

Judge Story also has been cited, doubtless with reference to 
opinions expressed as a writer upon law, — that is, in his Com- 
mentaries on the Constitution. But, as a judge, sitting upon 
the bench, he so far agreed with Mr. Webster in his first main 
proposition, above quoted, as to hold that the powers of Con- 
gress ‘‘ extend to the entire regulation of the currency of the 
country.;’’ using the word ‘‘currency’’ as referring to paper 
money as well as to metallic. This opinion was given, as Mr. 
W ebster’s speech was made, in 1837.8 The nation waited near 
thirty-three years, —the term of one generation, — and then its 
highest judicial tribunal considered this subject, and adjudged 
that this first proposition of Mr. Webster’s was sound constitu- 


1 p. 881. 3 Briscoe v. Bank. 11 P. 348. 
2 Works, Vol. IV., p. 331. 
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tional law; and in reaching that conclusion the court held that 
his first three subpropositions were in correct construction 
of that instrument.’ 

Fourteen years later the same tribunal finds before it a ques- 
tion lying further forward in the same subject: Could Congress 
impart to such paper currency the quality of legal tender? 
And almost unanimously, only one justice dissenting, the court 
determined that such currency being, as previously decided, a 
constitutional currency, Congress might give to it any legal 
character which properly belonged to currency; the constitution 
containing no restriction upon the powers of Congress in this 
regard. 

This view of the question, as entertained by the court, dues 
not seem to have gained Gov. Chamberlain’s attention. 

On page 420 the point is made that to cover the acceptance 
of United States notes as legal tender in payment of private 
debts, is to force a loan; and on this proposition the writer is 
willing to rest the unconstitutionality of the Legal-Tender Acts. 
This is more bold than safe. It involves the correctness of this 
proposition, namely, that any change in the law of legal tender 
in any degree debasing the currency is a forcing of a loan, and 
thus unconstitutional. It would be very difficult to show that 
any such proposition was accepted as law when the constitution 
was adopted. 

It would be difficult to show that the United States govern- 
ment, under its constitution, is not authorized to do anything 
which might, by some process of reasoning, be construed into 
foreing a loan. Certainly Gov. Chamberlain has not shown it. 

At this last term, before this legal-tender decision was ren- 
dered, the court held that the government of the United States 
had the right of eminent domain, —the right of disposing, in 
case of necessity and for the public safety, of all the wealth 
of the country. While governments have from time imme- 
morial had authority like this, it seems idle to assert that no 
change in the law of legal tender can be made, even to affect 
existing contracts, because such change might operate to force a 
loan. 

1 Veazie Bank v. Fenno, 8 Wall. 533. 
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The opinion in that case was given by Mr. Justice Field, the 
single dissentient from the legal-tender decision. And it is to 
be noticed that he recognized this right of eminent domain so 
vested in the United States, as ‘*an incident of sovereignty.” ' 

Gov. Chamberlain seems ardent to deny that the general govern- 
ment has any powers as incidental to sovereignty. His ardor 
would have been intelligible had his connection with South Carolina 
been such as might have been expected to lead to his infection 
with doctrines deemed peculiarly South Carolinian. But the 
connection was not such, and his denial of the sovereignty of 
the United States is not easy to understand. Did he duly con- 
sider that if the government of the United States has no powers 
as incident to sovereignty, then his plaint over the ** war powers,”’ 
which he deems taken away by this legal-tender decision, is 
wholly wasted. For any war powers which the Federal govern- 
ment possesses, it holds not by express grant, but by implica- 
tion ; because other sovereigns have found them necessary and 
proper to the exercise of sovereign powers identical with those 
which the constitution has expressly granted to our general 
government. 

In truth, this much-criticised decision hath this extent and 
no more: Our government has the same authority over the 
currency which has usually, universally, one may perhaps say, 
been conceded to other governments. The governments over 
our ancestors, earlier than our present national government, had 
this extent of authority. As between themselves and their peo- 
ple, the governments of the several States have ‘this power now. 
Take away the prohibitions to be found in the constitution of 
the United States, and every one of our thirty-eight State gov- 
ernments would be invested with unlimited authority in the 
matter of legal tender. 

Is not the government of the United States fit to be intrusted 
with a power elsewhere deemed inherent in government? 


Tuomas H. Tasor. 
Boston, Mass. 


1 United States v. Jones, 109 U. 8. 513. 
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LIABILITY OF AN EMPLOYER FOR THE WRONGFUL 
ACTS OF PERSONS SERVING HIM IN THE COURSE 
OF AN INDEPENDENT EMPLOYMENT. 


I. INTRODUCTION. 


(1.) Confusion of the Subject. 
(2.) Limits of the Present Discussion. 
(3.) Historical View of the Development of the Principles. 


Il. GENERAL STATEMENT OF PRINCIPLES. 


Ill. Is a ‘CONTRACT FOR RESULTS? ”’ 
(1.) No Magic in the Name of Job. 
(2.) Must be to do some Particular Thing. 
(3.) Mode of Payment not Controlling. 
(4.) Contractor in the Same, or in a Different Trade from the Employer. 
(5.) Contractor must be Independent. 
(6.) Effect of Stipulations for Control by the Employer. 
(7.) Mere Right of Inspection is not Control. 
(8.) A mere Skilled Artificer is not always a Contractor. 
(9.) Tests of Control. 
(10.) Surrender of Possession of Realty. 
(11.) Control as a Question of Fact. 
(12.) General List of Cases upon Control. 


’ IV. INTERFERENCE, OR ASSUMED CONTROL. 


(1.) Liable only to the Extent of the Interference. 

(2.) Successive Contracts, leaving a Gap, or part of the Work not actu- 
ally Let Out. 

(3.) Particular Instances of Interference. 

(4.) Instances of the Reverse. 


V. Wuaat Injuries DERIVE THEIR ORIGIN FROM THE METHODS CHOSEN? 
(1.) Collateral Injuries. 
(2.) Incidental Injuries. 
(3.) Cases on Blasting. 


VI. Wuat INsurtres DERIVE THEIR ORIGIN FROM THE RESULTS INTENDED? 
(1.) Apparent Simplicity of the Distinction. 
(2.) Real Obscurity. 
(3.) Illustrative Cases. 
(4.) Explanation of the Distinctions Drawn. 
(5.) Results which Violate Law, or Lack a Required Sanction. 
(6.) Results which Depend for Legality upon Legislative Grant. 
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(7.) Results which Violate some Legal Duty or Imperil its Performance, 
(A.) Duties Arising from Contract. 
(B.) Duties Cast upon Municipal Corporations. 
(C.) Duties Relating to the Occupancy and Care of Land. 
(a.) Peculiar Rule found in Early Cases. 
(b.) Sic Utere tuo, ut Alienum non Ledas. 
(c.) Imperfections in Finished Structures. 
(d.) Improper Uses Affecting only a Few Specially Related Persons. 
(e.) Improper Uses Affecting Larger Numbers — Nuisances. 


I. INTRODUCTION. 


(1.) Confusion of the Subject.— This branch of the law, 
apparently so simple, continues still to perplex the courts, to 
confuse the bar, and to distend the books, never perhaps more 
extensively than during the past ten, years. 

The confusion begins with the very classification of the sub- 
ject. The authors of digests and the constructors of indexes 
come to no agreement under what topic it belongs. Most text- 
writers discuss it under ‘* Master and Servant,’’ because it points 
out when that relation does not exist. Some thus index it, while 
others place it under such titles as ‘* Employer,’’ ‘* Contractor,”’ 
or ‘*Contractee.’’ One well known recent digest divides the 
illustrative cases, displaying part under ‘* Master and Servant,”’ 
part under ‘* Negligence ’’ and perhaps part elsewhere. 

(2.) Limits of the Present Discussion. — Without caring to 
express any opinion on this alphabetical question, it is well to 
draw at the outset some lines of separation, which shall distin- 
guish this subject, which is to be discussed, from various other 
subjects, which are not. 

(a.) The mere statement of the topic assumes fault, negli- 
gence, or other wrong on the part of somebody. The details 
and constituents of such wrong are therefore at present imma- 
terial, although perhaps the great bulk of the argument, in many 
of the cases cited, has borne not on whether an employer, but 
on whether any one was liable. 

(6.) It is assumed, also, that the work in progress, in the 
course of which, or as a result of which, an injury wrongfully 
occurred, was carried on for the benefit of that person concern- 
ing whose liability the inquiry is now made, and who is called the 
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employer; and it excludes the idea that the work was carried on 
by a stranger for his own benefit. 

(c.) The topic chosen likewise excludes discussion of the ordi- 
nary liability of a master for his servant’s acts. Whenever it 
appears, as the result of the authorities, that the employer is 
liable as a master, the reader must be left to consult treatises on 
the law of master and servant to discover what that liability. 
implies. 

(d.) Nor can the law of landlord and tenant be stated; for 
while acts are often done by tenants upon or concerning the 
leased property, which may seem to be for the landlord’s ulti- 
mate benefit, yet this discussion must be confined to such as are 
done by the landlord’s employment. 

(e.) The liability of the contractor and his servants will not 
be discussed; but it is to be assumed that he is generally liable 
when the employer is not and often, also, when the latter is. 

(3.) Historical View of the Development of the Principles. — 
At the close of the last century, the principles which are to be 
discussed had possibly been discovered, resting perhaps, in the 
commodious though somewhat cluttered lap of the law; but they 
had never been formulated nor applied in such a way as to give 
the enunciated topic that distinct position which it now possesses. 
Cases had arisen like Littledale v. Lord Lonsdale,? where a 
master’s superintendence of his business was but slight; like 
Sly v. Edgley,? where the defendant’s servants were doing his 
work for the benefit of a third person: but such cases only 
strengthened the application of old principles and established 
them the more securely. No doubt a man would be liable for 
his own and for his servant’s negligence, in carrying on his own 
business; but, in those many occupations which are conducted, 
not to produce marketable results, but to render beneficial ser- 
vices for others, what would be the liability of those others? 
Opposite conclusions might be reached, following the principle 
dominant in a judge’s mind. Does the law treat the employer 
as an ultimate master, who has committed to another the employ- 


1 Pfau v. Williamson, 63 IIl. 16. 3 6 Esp. 6. 
22H. BI. 267. 
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ment and selection of the servants who are to do the actual work; 
and is he liable, as by a sort of legal fiction, no matter how many 
successive delegations there may have been, for any actionable 
shortcoming of the remotest servant? This view may be com- 
mended on the so-called ‘* expedient ’’ theory of legal obligations, 
that which holds that they should depend upon public appearances 
rather than upon obscure realities, lest the latter may have been 
distorted by false testimony. The ultimate master would have 
it in his power to protect himself by requiring security from the 
subordinates. The construction of every considerable work 
would thus be hedged around with a bristling abatis of bonds 
and guaranties, to the great emolument of the lawyers. If the 
master had not the needful control, he ought to suffer for not 
reserving it; while if he had, he would surely be liable because 
he exercised it not. 

Thus reasoned certain early judges; but the plausibility of 
this was marred by the fact that the ultimate master did not 
delegate any power to employ servants but simply employed 
some one to do a particular piece of work. It was more expe- 
dient, too, that occasionally some victim should suffer by the 
fault of an irresponsible contractor, than that every person who 
undertook a job of work should need to find security. 

When these views were first urged upon the English courts, 
the judges, with that caution which sometimes then distinguished 
them, decided at first a few cases wrong, doubtless so that the 
point might afterwards receive the more complete discussion ; 
while certain American courts, following English precedent more 
or less blindly, made some decisions from which they have since 
been glad to vary. 

In Bush v. Steinman,’ decided in 1799, the defendant having 
purchased a house by the roadside, contracted with a surveyor 
to put it in repair for a stipulated sum. A carpenter having a 
contract under the surveyor to do the whole business, employed 
a bricklayer under him, and he again contracted for lime with a 
lime-burner, whose servant, in bringing the lime laid a quantity 
of it in the road ; after which the plaintiffs, driving by in a chaise, 
were thereby overturned and injured. 


1 1 Bos. & P. 404. 
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This case not only opened the discussion, but has caused a great 
and quite unnecessary part of it. It was then decided for the 
plaintiffs. It would doubtless now be decided for the defendant 
in every English-speaking court. It was followed in England 
by Lord Ellenborough in Matthews v. West London Waterworks 
Company,' and by the Supreme Courts of Massachusetts, New 
Hampshire, and North Carolina.? It had a qualified support in 
England until 1849, as well as in the courts of New York, Ohio, 
and Illinois in several opinions prior to 1855. 

Starting wrong, it was by a graduated effort that courts 
planted themselves on safer ground. In 1826 the case of Laugher 
v. Pointer,? came up in the King’s Bench. The judges, both 
in that court and in the Exchequer Chamber, were equally divided. 
The question argued was whether the defendant, who owned 
merely a carriage, and who temporarily hired the horses to draw 
it from a stable-keeper, was liable for the negligence of a driver 
who had been sent with the horses. Unlike Bush v. Steinman, 
it was a case of an injury occurring in the use of personal prop- 
erty. That earlier case had held that the possessor of real estate 
would be liable for all which occurred in the course of any oper- 
ations he might be carrying on with respect to it; would the 
same rule extend to personal property? Would it stop with 
tangible chattels, or would it extend to choses in action also? 
Whatever light it threw upon the argument of the question, how- 
ever, the last case settled nothing. 

Quarman v. Burnett,* was decided in 1840, in the Exchequer, 
and presented the substantial facts and issue of Laugher v. 
Pointer.’ Its decision, however, settled no new principle, for 
it was held that the defendants were not liable, merely because 
they had not selected the careless driver nor had they directed 
him to do the careless act. They were not his mistresses and 
they had not participated in his tort. 

But some years prior to its recognition in England, Ch. J. 


1 3 Camp. 403. 35 Barnewall & Cr. 547. 
2 Lowell v. B & L. R. R. Co., 28 Pick. 46M. & W. 499. 

24; Stone v. Cheshire R. R. Co., 19 N. 55 B. & C. 547. 

H. 427; Wiswall v. Brinson, 10 Ired. 

Law, 554. 
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Shaw, of Massachusetts, in the cases of Sproul v. Heming- 
way,' in 1833, and Stone v. Codman,? in 1834, pointed out 
clearly the distinction, since become elementary, between the 
liability of the master of a mere servant, and that of him who 
deals with one who is carrying on an open, distinct, and inde- 
pendent calling or employment; between the man who hires 
others to perform services under his direction, and the man who 
contracts with another to produce certain results in his own 
way. 

The same distinction was recognized in England, in Milligan v. 
Wedge,’ decided in 1840, and it has been made but little clearer 
by its scores of applications since those early days. 


Il. GENERAL STATEMENT OF PRINCIPLES. 


A person who commits a tort, is ordinarily liable therefor. 
If he does it while acting as the servant of another, as a 
part of an employment sanctioned by that other, then the 
master is also liable. But should the master chance to be 
carrying on a work for still another person, that person 
will ordinarily not be liable if he has contracted for results, 
as distinguished from hiring services.4 And every con- 
tractor is the employer of his subcontractors, with whom 
he stipulates for results, merely, and is not a master to their 
servants. In seeking a constructive or derived responsi- 
bility, the law admits of but one step upward, from him who 
actually did the wrong, viz.: to the master in whose service it 
was done. All further steps must be taken, if at all, actually 
and not constructively ; not because of relationship, or status, 
but because of positive command, participation, or control. 

But one may be liable for the tort of another by reason of 
having aided or abetted it, or participated in it, without refer- 
ence to the questions of benefit, employment or control,’ and 
this principle, although closely allied to the enunciated topic, is 
not strictly within it. 


114 Pick. 1 * See Pack v. Mayor, 8 N. Y. 222. 
215 Pick. 297. 5 McLaughlin v. Pryor, 4 Man. & Gr. 
$12 Ad, & Ellis, 737. 48. 
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Wuar ts a ** Contract For Resutts? ”’ 


An employer, as already defined, is one who contracts for 
the production of results, in distinction from a master who 
by himself or agent hires and controls the services of others. 

(1.) There is no magic, it has been said, in the name of job 
or contract, to relieve a person from liability. Nor need there 
always be, to protect the employer, a ‘‘ letting out by contract ”’ 
in the popular sense. The result contracted for may be no more 
complicated than driving a bullock, piling bales, delivering 
sugar or fish,’ for the law looks at the substance of the thing, 
rather than at its designation. 

(2.) The contract may be written or oral. It must be to do 
some particular thing, not to render services generally. 

In Burgess v. Gray,? the distinction is set on foot that there 
was a mere agreement to remove an indefinite amount of rub- 
bish by the load. In Tiffin v. McCormack,® one ground of the 
decision was that the work to be done, viz.: quarrying stone at 
a particular ledge, was indefinite, having no fixed limit, and 
requiring a new exercise of the employer’s will to stop it, per- 
mitting also such an exercise at any time, unlike building a 
section of railroad, putting up a building, etc., which involve 
complete and specific results. These two cases were decided on 
other grounds as well. 

But, in McGuire v. Grant,‘ the defendant was held not liable 
for the acts of persons who were digging gravel, without spec- 
ial limit in their contract; in Wood v. Cobb,® there was a con- 
tract to deliver fish every Friday, without limit; in Kellogg v. 
Payne,*® the supposed contract was to protect a farm from fire, 
whenever it needed it; while in King v. N. Y. C. &H. R. R. R. 
Co.,’ the contract was to unload all the railroad iron brought to 
acertain place. All of these were to do a certain, particular 
kind of work, to which there wefe some natural limits, and not 
to render services generally. They all involved some discretion 


1 Milligan v. Wedge, 12 Ad. & Ellis, 3 34 Ohio St. 638. 
787; Murphy »v. Caralli, 3 H. & C. 462; *1 Dutch. 356. 

DeForrest v. Wright, 2 Mich. 368; 513 Allen, 58. 
Wood v. Cobb, 13 Allen, 58. 6 21 Iowa, 575. 
210. B. 578. 766 N. Y. 181. 
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respecting the methods to be employed, and contemplated the 
use of some agencies over which the employer could have no 
absolute control. 

(3.) Nor is the mode of payment controlling. Servants may 
be hired to work by the job or piece ;' and contractors may be 
employed by the day or year.? 

(4.) Nor is it conclusive that the person employed carries on 
a trade different from that of the employer. 

In Martin v. Temperly,® the defendant, a bargeman, hired a 
licensed waterman for a particular job, and the court said he was 
a servant because he was in the same line of trade; whereas, in 
Milligan v. Wedge,‘ a drover undertook to drive a bullock for a 
butcher, being in a different trade. So, in Stone v. Cheshire 
Railroad Company,® the court said that the railroad contractors 
were merely servants, because they were in the same line of 
employment with the railroad company, whose sole object was 
to build its road; and in Wiswall v. Brinson,® one who was mov- 
ing a house for the defendant for a fixed sum was held to be his 
servant, because there was no distinct trade of house-mover. 


But in Allen v. Hayward,’ certain commissioners, who held 
office solely for the purpose of executing a certain work, 
employed a contractor to do the whole of it; * in Knight v. Fox,’ 
Overton v. Freeman,” and Wray v. Evans," the defendants had 
sublet portions of contracts which they had themselves under- 
taken, and which seem to have constituted part of their trade, to 
others of apparently the same calling. 


1 Martin v. Temperly, 4 A. & E. (nx. 
s.) 298; Burgess v. Gray, 1 C. B. 578; 
Sadler v. Henlock, 4 E. & B. 570; Cincin- 
nati v. Stone, 5 Ohio St. 38; Brackett v. 
Lubke, 4 Allen, 138; Darmstaetter v. 
Moynahan, 27 Mich. 188; Tiffin ». Mc- 
Cormack, 34 Ohio St. 688. ‘3 

2 Cuthbertson v. Parsons, 12 C. B. 304; 


34 A. & E. 8.) 298. 

412 Ad. & Ellis, 737, 

519 N. H. 427. 

6 10 Ired. Law, 554. 

17 A. & E. 8.) 960. 

8 See also Cuthbertson v. Parsons, 12 
C. B. 804; Taylor v. Greenhalgh, L. R. 9 
Q. B. 487; McGuire v. Grant, 1 Dutcher, 


Corbin v. Am. Mills, 27 Conn. 274; Wood 
v. Cobb, 18 Allen, 58; Kellogg v. Payne, 
21 Iowa, 575; Harrison v. Collins, 86 Penn. 
158; Hass v. Phila. & So. M.S. Co., 88 
Pa. 269; McCarthy v. 2d Parish, 71 Me. 
318. 


856; Wright v. Holbrook, 52 N. H. 120. 
5 Exch. 721. 
11 C. B. 867. 
1 80 Penn. 102. 
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In other cases,’ railway companies, engaged in the business 
of building their roads, had employed contractors to do a portion 
or all thereof ; and there are cases also where cities, in construct- 
ing public works which formed a part of their municipal duty, 
have escaped liability for the acts of contractors to whom these 
enterprises had been jobbed out.? 

A contractor, therefore, need not follow a business different 
from his employer, nor be of a calling recognized by a distinct 
or special name. 

(5.) But he must do the work independently. He must be 
free to control the manner thereof, and to exercise his own judg- 
ment therein. The servants may be in the employer’s general 
service ;* may be paid by the employer and not by the contractor ; 
the employer may furnish the materials,‘ but the contractor, and 
not the employer, must direct how the work in question shall be 
done. The employer may direct what, but only the contractor 
must decide how. 

(6.) Effect of Stipulations for Control.— When the contract 
is in writing and provides that the work shall be done under 


the direction of the employer’s agents, or that they shall 
have the entire control or superintendence of the work; or 
if the writing reserves the right to vary the plan of construc- 
tion, it is held, on the authority of several cases to be a con- 
tract for services, and not one for results,’ and in some cases 
where public corporations had let out contracts for the erection 
of public works, the charters, or other laws under which the 


1 As in Steele v. S. E.R. R.Co.,16C. 11 N. Y. 432; Painter v. Pittsburg, 46 


B. 550; Clark v. Vt. & Can. R. R. Co,, 28 
Vt. 103; Pawlet v. R. & W.R. R. Co., 28 
Vt. 297; Callahan v. B. & M. RK. RR. 
Co., 28 Iowa, 562; Cuff v. N, & N. Y.R. 
R. Co., 85 N. J. 17, 574; Eaton v. E. & 
N. A. Ry. Co., 59 Maine, 520; West v. 
St. L. & V. R. R. Co., 63 Ill. 545; Tib- 
betts v. Knox & L. R. R. Co., 62 Maine, 
437; McCapperty v. S. & P. M. RR. 
Co., 61 N. Y. 178. 

? Barry v. St. Louis, 17 Mo. 121; Pack 
v. Mayor, 8 N. Y. 222; Kelly v. Mayor, 


Penn, 213; Reed v. Alleghany City, 79 
Penn. 30; Erie v. Caulkins, 85 Penn. 247. 

% Murphy c. Caralli, 3 H. & C. 462; 
Murray v. Currie, L. R.6 C. P. 25; Wood 
v. Cobb, 13 Allen, 58; Cunningham v. R. 
R. Co., 51 Texas, 503, 

* Knight v. Fox, 5 Exch. 721; Over- 
ton v. Freeman, 11 C. B. 867; Hunt v, 
Penn. R. R. Co., 51 Penn. 475, 

5 City of Cincinnati v. Stone, 5 Ohio 
St. 38; City of St. Paul v. Seitz, 3 Minn. 
297; Schwartz v. Gilmore, 45 Ill. 455. 


business was done, were such as 
services.! 


create a contractor, in the sense 
hired to perform a mere service. 


move the frame of an awning. 


1 City of St. Paul v. Seitz, 3 Minn. 

297; Chicago v. Joney, 60 Ill. 883; Chi- 

cago v. Dermody, 61 Ill. 481; Harper v. 

; Milwaukee, 80 Wis. 365; Logansport v. 
Dick, 70 Ind. 65. 

2 Reedie v. L. & N. W. Ry. Co., 4 

Exch. 248; Barry v. St. Louis, 17 Mo, 

121; Pack v. Mayor, 8 N. Y. 222; Kelly 

v. Mayor, 11 N. Y. 482; Callahan v. B. & 

M. R. R. Co., 23 Iowa, 562; Allen v. Wil- 
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to make the contract one for 


(7.) But a general supervision, or mere right of inspection of 
the work, when the direction of the employer or of his agent 
amounts only to the control of what shall be done, not how it 
shall be done will not constitute one a master.’ 

(8.) A contractor must be a person of sufficient skill in the 
matter undertaken ; yet special skill, experience, or facilities, 
and the fact that the defendant relied on them and gave no par- 
ticular directions further than to produce a given result, will not 


here used, out of an artificer, 


Thus, in Sadler v. Henlock,® the defendant had employed a 
common laborer of some special skill to clean out a drain. 
In Brackett v. Lubke,* the defendant had hired a carpenter to 


In Ardesco Oil Co. v. Gilson,> defendant had procured a 
skilled mechanic to construct some stills, and had given directions. 

In Darmstaetter v. Moynahan.® defendant had hired a man to 
fill an ice house at so much a cord. 

In Glickauff v. Maurer,’ defendant had contracted with a car- 
penter to put skylights in a roof; and in all these cases the 
defendants were held to a master’s responsibility. 

(9.) Tests of Control. — Commonly the tort proceeds from the 
act of some underling, and the question then usually is: who was 
his master? On this point, selection, appointment, power to 
remove, and power to control while working, especially the last, 
are the ordinary tests. But power to insist on the discharge of a 
contractor’s workmen does not render them the employer’s ser- 


lard, 57 Penn. 874; Cuff v. N. &N. Y. 
R. R. Co., 35 N. J.17; Eaton v. E. & N. 
A. Ry. Co., 59 Me. 520; Tibbetts v. 
Knox & L. R. R. Co., 62 Mo. 437; Erie v. 
Caulkins, 85 Penn. 247. 

34E. & B. 570. 

* 4 Allen, 138, 

5 63 Penn. 146. 

6 27 Mich. 138. 

7 76 Ill. 289. 
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yants;! and an employer is doubtless no more liable for the per- 
sonal torts of a contractor, whom he did select, than for those of 
the contractor’s servants whom he did not. 

(10.) With respect to contracts for work to be done on the 
employer’s land, a surrender of the entire control of the realty 
during the work has been often relied on as an important test in 
cases of long and durable constructions;? and it is doubtless a 
test of value even with respect to personal chattels. But in such 
cases as Harrison v. Collins,’ and McCarthy v. Second Parish of 
Portland,* the defendants were exonerated for torts committed 
on their land when there had been no exclusive surrender of pos- 
session, and the job was one of short duration.’ Some of the 
earlier English cases, in their effort to ease the fall of Bush v. 
Steinman,® speak of a supposed peculiar liability of a land- 
owner, which will be hereafter stated, but which is now dis- 
claimed. In Randleson v. Murray,’ the defendant had employed 
a master porter, with his servants and tackle, to remove some 
barrels from the defendant’s warehouse. The court could see in 
the transaction only the hiring of servants; and in Milligan v. 
Wedge,® this view is justified because the injury to the plaintiff 
occurred in front of the defendant’s premises, instead of else- 
where on the street. 

But in Harrison v. Collins,’ the defendant had employed a 
master rigger, with his servants and tackle, to remove some 
sugar coolers to the defendant’s refinery, when an injury to the 
plaintiff occurred in front of the defendant’s premises; but the 
court said that there had been a contract for results made with 
one in an independent calling.” 


1 Reedie v. L. & N. W. Ry. Co., 4 3 86 Penn, 153. 

Exch. 248; Cuff v. N. & N. Y.R. R. Co., * 71 Maine, 318. 

35 N. J. 17, 574. 5 See Clapp v. Kemp, 122 Mass. 481. 
2 Earl v. Hall, 2 Mete. 853; Barry v. ® 1 Bos. & Pull. 404. 

St. Louis, 17 Mo. 121; Clark v. Frye, 8 A. & E. 109. 

Ohio St. 358; Scammon v. Chicago, 25 * 12 Ad. & Ellis, 737. 

Til. 424; Schwartz v. Gilmore, 45 IIl. % 86 Penn. 153. 

455; Silvers v. Nordlinger, 30 Ind. 53; © See Stevens v. Armstrong, 6 N. Y. 

Darmstaetter v. Moynahan, 27 Mich. 188; 435. 

Glickauff v. Maurer, 75 Ill. 289; Robin- 

son v. Webb, 11 Bush, 464. 
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So in DeForrest v. Wright,’ where a grocer had hired a dray- 
man to haul some salt to the store of the former, and the injury _ 
occurred in front of the store; in Forsyth v. Hooper,’ where a 
bell founder had employed a person to hoist some bells intoa 
church; in Wood v. Cobb,* where a fish dealer had employed 
a truckman to deliver fish; in McCarthy v. Second Parish of 
Portland,‘ where the defendant had employed a slater to repair 
the roof of its church; and in Linton v. Smith,’ Murray v. 
Currie,’ and Riley v. Steamship Company,’ where owners of 
vessels had employed stevedores to discharge the cargoes, these 
persons were all considered independent contractors. 

In these cases, including, however, Randleson v. Murray, it 
is well to note that the injury occurred during the progress 
of the work, while in Brackett v. Lubke,’ and in some others, 
the injury occurred from defects in the work after it was 
completed. This distinction is an important one, and will be 
discussed and its limitations shown hereafter. 

(11.) Control as a Question of Fact. — The courts have appar 
ently formulated no single test which is decisive or universal to 
distinguish a control over the methods from a mere direction 
of the result. No general rule appears to be without its con- 
tradictory exception. To some extent the question has been 
treated as one of fact; but it would hardly do to leave it to the 
jury, except when the facts are doubtful and conflicting; for in 
numerous cases, upon ascertained facts, the courts have treated 
it as matter of law, and have inferred that the defendant could 
or could not have controlled the manner of the work, sometimes 
from the terms of a written contract, but sometimes, also, when 
apparently there was nothing to indicate control except the 
court’s probable knowledge of the nature of the business.” 

If, however, the evidence were conflicting as to what the con- 
tract really was, it would seem proper to leave it to the jury to 


} 2 Mich. 368. 7 29 La. An. 796. 

2 11 Allen, 419. § 8 Ad. & E. 109. 

5 13 Allen, 58. 9 4 Allen, 138, 

* 71 Me. 318. 10 See Sadler v. Henlock, 4 E. & 

5 8 Gray, 147. 570; Steele v. S. E. Ry. Co., 16 C. B. 550; 
*L.R.6C. P. 25. Morgan v. Bowman, 22 Mo. 538. 
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find, under suitable instructions, whether it was one which gave 
control to the employer over the methods.’ But if there is no 
dispute as to the terms of a parol contract, the question of con- 
trol seems to the writer to be one of law.’ 

It is the possible, and not the actual control, which is in ques- 
tion ; not what the defendant did (although that may be evidence 
tending to show what the contract said), but what he could do 
under the terms of the contract, which possibly contained nothing 
specific on the subject. 

(12.) The cases bearing on the question of control are not a 
few. Those of them which seem most important, because holding 
the existence of a master’s liability when another relation had 
been insisted on, it has been thought well to cite more fully? 


IV. INTERFERENCE OR AssUMED CONTROL. 


When one has made a contract for results, he is commonly 
liable only for the effect of these results. Other damages, which 
arise from defects in the methods chosen, belong to the con- 
tractor to make good. 

But an employer may interfere with the operations under a 
contract which would otherwise protect him, and thus assumes 
a new responsibility. When the inquiry was whether any 
contract for results existed, the question was what control the 
defendant could exercise under the terms of the contract. Actual 
control was important merely as evidence of what the contract 


1 Burgess v. Gray, 1 C. B.578; Blake 
v. Thirst, 2H. & C. 20; Clapp v. Kemp, 
122 Mass, 481. 

2 See Beans v. Sherman, 56 Wis. 55. 

3 Leslie v. Pounds, 4 Taunt. 649; 
Smith v. Lawrence, 2 M. & R.1; Ran- 
dleson v. Murray, 8 A. & E. 109; Martin 
v. Temperly, 4 A. & E. (x. s.) 298; Bur- 
gess v. Gray, 1 C. B. 578; Sadler v. 
Henlock, 4 E. & B. 570; Blake v. Thirst, 
2H. &. C. 20; Stone v. Codman, 15 Pick. 
297; Stone v. Cheshire R. R. Co., 19 N. H. 
427; Wiswall v. Brinson, 10 Ired. Law, 
554; Thompson v. N, O. & Car. R. R. Co., 
10 La. An, 403; Cincinnati v. Stone, 5 


Ohio St. 38; Morgan v. Bowman, 22 
Mo. 538; St. Paul v. Seitz, 3 Minn. 
297; Brackett v. Lubke, 4 Allen, 1388; 
Schwartz v. Gilmore, 45 Ill. 455; Ar- 
desco Oil Co. v. Gilson, 68 Penn. 146; 
Chicago v. Joney, 60 Ill. 383; Chicago 
v. Dermody, 61 Ill. 481; Harper »v. Mil- 
waukee, 30 Wis. 365; Water Co. rv. 
Ware, 16 Wall. 566; Darmstaetter v. 
Moynahan, 27 Mich. 188; Glickauff v. 
Maurer, 75 Ill. 289; Clapp v. Kemp, 
122 Mass. 481; Tiffin v. McCormack, 34 
Ohio St. 638; Sessengut v. Posey, 67 
Ind. 408; Logansport v. Dick, 70 Ind. 
65. 
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was. Now, after assuming that the contract itself gave the 
defendant no such control, the inquiry becomes, what control 
did he undertake in fact over the manner of the work? 

(1.) In the former instance, the law holds him constructively 
liable for all which he might control, although he did not. In 
the latter, it holds him liable simply for the effects of what he did 
control. He is liable in the former case, if he controlled the 
subject-matter from which the wrong arose; in the latter, only if 
he controlled or directed the wrong itself. 

(2.) But there is a class of cases which may seem to unite 
the results of the former principle with the circumstances of the 
latter. When a man has let a contract or contracts for producing 
certain results, it often happens that outside the subject-matter 
of these contracts, or in the space between two contracts, there 
is a part of the whole work which was really never contracted at 
all, but over which the employer had complete control, so that 
for injuries produced in the course of that portion of the work 
he would be liable as a master; while the contractors for the 
other portions would probably not be liable at all.’ 

(3.) In a few cases only, among the many already reported, 
has the decision turned on the fact of an actual and assumed 
control by the employer over methods of procedure which the 
contract did not give him. 

In Burgess v. Gray,? a land-owner had let out the building of 
certain houses by a contract which included the construction of a 
drain in the highway. The contractor’s servants left rubbish in 
the road, but there was evidence tending to show that it was 
placed in its injurious position by the defendant’s consent, if not 
by his direction, and the jury found the fact of control. 

In Blake v. Thirst,’ the jury seems to have settled the fact 
that the person negligent was a servant and not a contractor; 
while, in other cases, it has appeared either by verdict or from 
lack of evidence, that the employer had no control in fact. 


! City of Buffalo v. Holloway, 7 N. 289; Slater v. Meisereau, 64 N.Y. 138; 
Y. 493; City of Chicago v. Robbins,4 Sessengut v. Posey, 67 Ind. 408. 
Wallace, 657; Silvers v. Nordlinger, 30 210. B. 578, 

Ind. 58; Homan v. Stanley, 66 Penn. 32H. & C. 20. 
Stat. 464; Glickauff v. Maurer, 75 Ill. 
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It is a part of the plaintiff’s case to prove that the defendant 
was a master rather than an employer.’ 

(4.) In other cases the proven facts tended to show what the 
courts held did not amount to an assumed control. 

In Quarman v. Burnett,’ the defendant’s driver, who was the 
servant of one in an independent employment, went into the 
defendant’s house to remove his livery, carelessly leaving his 
horses unattended. This branch of the case turned on the 
ground that the defendants did not direct him to go into the 
house without leaving any one at the horses’ heads. They had 
controlled the driver in directing him when and where to drive, 
when to wear and when to remove his livery ; but their control 
ceased at just the point where the tort began —they had not con- 
trolled him in his carelessness. 

In Peachy v. Rowland,’ one of the defendants had seen in the 
road the improper heap of earth which produced the injury, and 
had done nothing to remove it; but as he had done nothing to 
occasion it he was not held responsible. He had never employed 
any one to do the work in that particular manner. 

In Steele v. S. E. Ry. Co.,* the defendant’s surveyor gave 
directions to do the work in a certain proper and harmless 
manner, but the contractor’s servants did it in a different and 
injurious mode. The employer had a control over the thing to 
be done, but not of the improper manner in which it was done. 

In Butler v. Hunter,’ the defendant’s architect directed the 
rebuilding of a wall, and employed a builder to do it, but he 
did not interfere to direct the doing it in the improper, negligent, 
and uncraftsmanlike way in which it was actually done. 

In Brown v. Lent,® the defendant, who stood like an employer, 
in that he directed a result to be accomplished, gave only general 
directions, which seem to have been proper, but had no actual 
supervision over the blast in question. 

In Callahan v. B. & M. R. R. R. Co.,’? the defendant’s 


! Welfare v. Brighton Ry. Co., L. R. * 16 C. B. 550. 
4Q. B. 93; Prairie St. L. & T. Co. v. 57H. & N. 826. 
Doig, 70 Ill. 52. § 20 Vt. 529. 

76M. & W. 499. 7 23 Iowa, 562. 

313 C. B. 182. 
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engineer chose burning as the method of clearing off the brush, 
but did not direct how it should be burned. 

In Coomes v. Houghton,' the defendant, while knowing all 
the facts, paid the master for the wages of a negligent servant, 
who had been employed on the defendant’s job without the 
defendant’s consent, and also received pay for the work done by 
that servant. This did not, however, create any liability for the 
negligence, since the wrong consisted not in doing the work 
improperly, but in dropping a brick on a passer-by, a collateral 
act outside the work, in which the defendant had not par- 
ticipated. 

In Cuff v. Newark and N. Y. R. Co.,? the defendant consented 
that certain rock blasting might be done with nitro-glycerine, 
and permitted a subcontractor to store that explosive on the 
defendant’s premises, but had no control over the contractor’s 
servants who handled it negligently and to the plaintiff ’s injury. 


From these cases the conclusions herein stated seem fairly to 
be deducible. 


V. Wuar Insurres Derive THEIR ORIGIN FROM THE METHODS. 


When a contract for results exists, and the employer has not 
actually assumed any control over the wrongful methods which 
produced an injury, the contractor and not the employer, is to 
be held liable for those injuries which are attendant or conse- 
quent upon such methods. 

It is often, however, a nice question whether some particular 
injury derived its origin from the methods chosen, or from the 
results intended. The tests which tend to decide this, form the 
subject of the most recent decisions, and will constitute most of 
the remaining matter of this article. 

Impropriety and error in method may be collateral, as when a 
workman drops a tool which falls on and injures some passing 
traveler, or incidental, that is the unintended consequence of 
doing an intended work; as if a contractor is employed to drive 
cattle along the road, and he drives them into a china shop; or 
the result ordered may not be the result actually produced. The 


1 102 Mass. 21. 2 35 N. J. 17, 574. 
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accomplished work may be an imperfect, instead of a perfect, 
structure or machine, which, in its operations, or by the fact of 
its unfit existence, works injury to others, which the courts are 
called upon to lay at the proper door. 

These three descriptions will probably include all the cases in 
which employers have been exonerated. The distinction between 
collateral and incidental injuries is somewhat shadowy, and 
many of the cases here cited as illustrative of the one, might as 
properly be classed among the others. 

The limits of an employer’s liability for injuries produced, 
not in the course of the making of a structure, but by its imper- 
fections when complete, will be discussed in another place. 

(1.) For collateral injuries, or those which are outside the 
performance of the work, which have no relation either to the 
methods, or to the result, the employer is not liable. Such, for 
instance, are the misemployment of tools, materials, ete., used 
in carrying on the work, as if they are left where they do not 
belong, so that some one falls upon them, or they fall upon 
some one, or so that they frighten horses, or damage neighboring 
land ; such, also, are the injuries done by workmen in tramping 
over adjacent ground, breaking down fences, doing other mis- 
chief, such as unruly persons are liable to commit.! 

(2.) For injuries also, which are not strictly collateral, but 
which have a relation to the means, though not to the result 
intended, — incidental injuries, arising from the unexpected, 
unusual, improper way in which an innocent result has been 
aimed at, the employer is not liable. These form, by far, the 
largest class of the exemptions. Instances are, when one 
employed to drive, drives against another person or carriage, 
suffers the horses to run away, drives into a window; or when 
one employed to construct works, makes them of faulty mate- 
rials, or in a faulty manner, so that they give away before they 


1 Reedie v. L. N. W. Ry. Co., 4 Exch. 297; Cuff vu. N. & N. Y. R. R. Co., 35 
248; Overton v. Freeman, 11 C. B. 867; N.J. 17,574; Eaton v. E. & N. Co., 
Pearson v. Cox, L. R. 2 C. P. Div. 369; 59 Me. 520; Reed v. Alleghany City, 79 
Hilliard v. Richardson, 8 Gray, 849; Penn. 30; McCarthy, v. 2d Par. of Port- 
Clark v. Vt. & Can. R. R. Co., 28 Vt. land, 71 Me. 318. 

103; Pawlet v. R. & W. R. R. Co., 28 Vt. 
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are completed ; or when one omits the ordinary precautions, such 
as lighting, fencing, shoring, ete.; or when one unloading bar- 
rels, rolls one against a passer-by ; or one doing blasting injures 
neighboring property or persons; or one employed to exca- 
vate the soil, causes adjacent soil to fall. Other reported 
instances, less usual, were: Causing a collision on the water; 
heaping the earth too high over a sewer ; cutting through a high- 
way ; piling bales unskillfully ; improperly unloading vessels; 
upsetting a ferry-boat ; obstracting a river with logs; dropping 
chains, bricks, derricks, ladders, ete., from a high building; 
leaving a rafter unsecured; carelessly setting fires; using a 
poisonous mixture to preserve timber; suffering a derrick to 
become out of repair; leaving openings in the street.’ 

3. Cases on Blasting. —The varying adjudications concern- 
ing blasting, however, makes it well to group them, also, by 


themselves.? 


) Laugher v. Pointer, 5 B. & C. 547; 
Quarman v. Burnett, 6 M. & W. 499; 
Milligan v. Wedge, 12 A. & E. 737; 
Allen v. Hayward, 7 A. & E. (x. s.) 960; 


Reedie v. L. & N. W. Ry. Co., 4 Exch. 
243; Knight v. Fox, 5 Exch. 721; Cuth- 
bertson v. Parsons, 12 C. B. 304; Peachy 
v. Rowland, 18 C. B. 182; Steele v. S. E. 
Ry. Co., 16 C. B. 550; Butler v. Hunter, 
7 H. & N. 826; Murphy v. Caralli, 3 H. 
& C. 462; Murray v. Currie, L, R. 6 C. 
P. 25; Taylor v. Greenhalgh, L. R. 9 Q. 
B. 487. DeForrest v. Wright, 2 Mich. 368 ; 
Barry v. St. Louis, 17 Mo. 121; Moore v. 
Sanborne, 2 Mich. 519; Pack v. Mayor, 8 
N. Y. 222; Kelly v. Mayor, 11 N. Y. 482; 
McGuire v. Grant, 1 Dutcher, 856; Bos- 
well v. Laird, 8 Cal. 469; Linton v. Smith, 
8 Gray, 147; Corbin v. Am. Mills, 27 
Conn, 274; Clark v. Frye, 8 Ohio St. 358; 
Scammon ». Chicago, 25 Ill. 424; Painter 
v. Pittsburg, 46 Penn. 213; Forsyth v. 
Hooper, 11 Allen, 419; Wood v. Cobb, 
18 Allen, 58; Kellogg v. Payne, 21 Iowa, 
575; Hunt v. Penn. R. R. Co., 51 Penn. 
475; Callahan v. B. & M. R. R. Co., 
23 Iowa, 562; DeFord v. State, 30 
Maryland, 179; Allen v. Willard, 57 


Penn. 374; DuPratt v. Lick, 88 Cal. 
691; Coomes v. Houghton, 102 Mass, 
211; West v. St. L. & V. R. R. Co., 68 
Tl. 545; Wright v. Holbrook, 52 N. H. 
120; Prairie, St. L. & T. Co. v. Doig, 70 
Ill. 52; Tibbetts v. Knox & L. R. R. Co., 
62 Me. 487; Connors v. Hennessey, 112 
Mass. 96; McCafferty v. S. & Pt. M, R 
R. Co., 61 N. Y. 178; Hale v. Johnson, 
80 Ill. 185; Robinson v. Webb, 11 Bush, 
464; Wray v. Evans, 80 Penn. 102; King 
v. N. Y.C. & H. R. R. Co., 66 N. 
181; Myer v. Hobbs, 57 Ala, 175; Carter 
v. Berlin Mills, 58 N. H. 62; Riley v. St. 
L. S. S. Co., 29 La, An. 791; City of 
Erie v. Caulkins, 85 Penn. 247; Harrison 
v. Collins, 86 Penn. 158; Ryan v. Curran, 
64 Ind. 345; Hass v. P. & S. M.S.8. Co., 88 
Penn. 269; McCarthy v. 2d Par. of P., 71 
Me. 318. 

2 Brown v. Lent, 20 Vt. 529; Stone v. 
Cheshire P. R. Co., 19 N. H. 427; Pack 
v. Mayor, 8 N. Y. 222; Carman v. 8, &L 
R. R. Co., 4 Ohio St. (N. #.) 399; Kelly 
v. Mayor, 11 N. Y. 482; Corbin v. Am. 
Mills, 27 Conn. 274; Cuff v. N. & N. Y. 
R. R. Co., 85 N. J. 17, 574; Tibbetts »v. 
Knox & L. R. R. Co., 62 Me. 487; MeCaf- 
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VI. Wuat Insurtes Derive THerr ORIGIN FROM THE RESULTS 
INTENDED. 


While, as it has been seen, the contractor bears the responsi- 
bility for effects which proceed solely from the methods chosen, 
the employer is liable for those which arise from his own designed 
results. 

(1.) Apparent Simplicity. — This distinction when announced 
by the English courts,’ seemed simple, equitable, and at first 
glance easy to be understood ; attracting thus the admiring com- 
ment of the text-books. In fact, the courts have spent thirty 
years in trying to explain it, and its explanation still forms the 
most abstruse problem of this topic. 

(2.) Real Obscurity. — Employers do not contract for working 
harm to others. They direct work to be done which ostensibly 
is harmless, or at least is not inevitably hurtful; and they 
expressly or impliedly direct that it shall be done in a careful 
and harmless manner. This is the ordinary course of things : 
how then can it be said that an injury proceeded directly from 
the results intended, when the result assumed a harmless and not 
an injurious method of procedure ? 

The law assumes, however, that every person intends the direct, 
the natural, the ordinary, and the necessary effects of his own 
acts. When, therefore, an employer contracts for the accom- 
plishment of a given result, the law holds him to have directed 
that it shall be done in the natural and ordinary way; and those 
effects which might be expected to arise, in the natural course 
of things, are as much the act of the employer, as much a part 
of the result intended, as if they had been written in the contract. 
But even with this extended meaning the statement of the courts 
is obscure and blind that certain mischiefs resulted directly from 
the act which the contractor was employed to do, when it is plain 
that the employer did not intend nor direct that any such mis- 
chief should arise, but on the contrary, expected, desired, and 
contracted that the work should be done free from harm, and in 
the ordinary manner, as it might have been. 


ferty v. S. & Pt. M. R. R. Co., 51 N. Y. 1 Ellis v. Sheffield Gas Consumers’ Co., 
178; Joliet v. Harwood, 86 Ill. 110; Tiffin 2 E. & B. 767.. 

" v. McCormack, 34 Ohio St. 688; Logans- 

port v. Dick, 70 Ind. 65. 
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(3.) Thus, in Ellis v. Sheffield Gas Consumers’ Co.,! the 
defendant had contracted for breaking open the streets of that 
murky city and for filling the trenches after gas-pipes had been 
laid. Defendant had no legal authority to do such work and it 
produced a public nuisance. For all the natural consequences 
of digging a hole in the public street, such as the falling into it 
of passing travelers, the defendant should obviously be held 
under the rule just stated. But the injury did not thus occur, 
The contractors piled a heap of stones upon the public foot-way, 
an act quite collateral to the work, and one which would have 
been negligent in any aspect, and which would not naturally have 
been foreseen. The plaintiff, passing along in the dim light, 
fell and was injured. The company was held liable because the 
digging of the ditch was the primary cause of the accident. 

So, in the next leading English case, Hole v. Sittingbourne & 
Sheerness Railway Co.,? the defendant was empowered to build 
a draw-bridge, but forbidden to obstruct navigation longer than 
for a brief and limited time. The contractor employed built the 
bridge so that the draw could not be opened. He was employed 
to build a draw which could be opened; but like a score of 
contractors in the cases already cited, he did not do what he was 
employed to do. 

But the court said that there is a distinction between the case 
of collateral negligence and of injury resulting from the imper- 
fect execution of the contracted work — the work being in this 
case an incomplete structure —and that the mischief resulted 
directly from the building of the bridge, the very work contracted 
to be done. 

Again, the distinction was attempted in the cases of Butler v. 
Hunter,’ and Bower v. Peate.* In each of these cases the par- 
ties were holders of adjoining ancient houses; in each the 
defendants had employed contractors to rebuild or repair their 
property. Mr. Hunter’s builder had removed a brest-summer 
in the party wall without taking the usual and proper precaution 
of shoring up. The other builder dug out the soil on Mr. Peate’s 
land, and did not properly support or shore up Mr. Bower’s 


12 E. & B. 767. & N. 826. 
2 6H. & N. 488. B.1Q. B. Div. 821. 
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adjacent house. Mr. Peate was held liable; Mr. Hunter not 
liable. The legal principles of the two cases are of equal excel- 
lence. While some might dissent through different understanding 
or estimation of the facts, the existence of a clear line of distinc- 
tion at this point scarcely admits of doubt. 

In the former case it was said that the absence of shoring is 
like that of any ordinary precaution belonging to the careful 
removing of a wall. Whena man gives an order to a tradesman 
to do some work, he means him to do it in the ordinary and 
tradesmanlike way, and when the mischief arises, not from the 
act itself, but from the improper mode in which it is done, the 
person who ordered it done is commonly not responsible. 

The second case turned on the fact that the contractor was 
employed to remove the soil, and not to shore up the plaintiff ’s 
house, although both were mentioned in the contract and were 
alike natural steps in the execution of the chief design, rebuild- 
ing the defendant’s house. The injury resulted, it was said, not 
from the failure of the contractor to do what he was employed 
to do, but as a consequence of the work ordered, because other 
means were not taken to prevent it. 

These cases received further explanation in the House of Lords 
in Angus v. Dalton,’ and Percival v. Hughes,’ decided in 1881 
and 1883. The former case followed Bower v. Peate; the latter 
disagreed both with that and with Butler v. Hunter, so that 
neither can now be said to be law to its full extent, as originally 
stated. 

Butler v. Hunter is too narrow, in omitting the idea of the 
hazardous nature of the work; Bower v. Peate is too broad in 
stating that the land-owner is absolutely bound to insure that 
due precautions are taken, whereas he is only bound to see that 
reasonable skill and care are used therefor.® 

From: these contrasted cases, and in spite of the indecision 
which they cause, can be derived some idea of the meaning of 
the courts when they say that a certain mischief proceeds 
directly from the result rather than from the method, or as 


1 6 Appeal Cas. 740, 791. 5 See also Meyer v. Hobbs, 57 Ala. 175. 
2 8 Appeal Cas. 443. 
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some courts phrase it, that the contractor has done merely what 
he was employed to do. 

Plainly this means more than that he has done his work ina 
negligent manner. In the face of that host of authorities already 
cited, mere negligence of the contractor can not be said to impute 
liability to the employer. 

When the injury arises from the lack of expected precautions, 
it depends on whether the employer or the contractor is the one 
bound to take them. If such precautions are a part of the method 
merely, as in Butler v. Hunter,’ the contractor only is liable; but 
if they are a necessary element of the result, as in Bower v. 
Peate,’? then the injury which arises from the lack of them, flows 
directly from the result and the employer stands responsible. 

But when are precautions a part of the result and when merely 
a portion of the methods? Plainly the distinction lies in the 
nature of the result, and not in any attribute of the process. 
The mere relation of cause to effect will not explain the meaning 
of the courts. It will not show why the defendant in one case 
was held liable because his contractor did not do what he was 
employed to do, viz., to construct a perfect bridge, and why 
another defendant was exonerated when his contractor did not 
do what he was employed to do, viz., to rebuild a wall in a work- 
manlike manner; nor why the third defendant was held liable 
because his contractor did not do what his contract bound him to 
do, viz., to shore and support the adjoining buildings. 

(4.) Some reason deeper than mere causation is needed to 
explain why injuries which proximately arise from the lack of 
due and ordinary precautions are in one case said to proceed from 
the result intended, and in another from the means employed. 
Let us attempt to state it: — 

We have assumed thus far that the result contracted for was 
innocent and lawful in all the details, both of its natural pro- 
gress and of its perfect state. We pass now to consider results 
of another nature, results to which the idea of wrongfulness, 
tortiousness, or illegality may naturally be applied. 

Torts are often divided into three sorts: Things done will- 


17H. & N. 826. 2 L. R.1Q. B. Div. 821. 
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fully, things done carelessly, and things done recklessly or 
rashly. The first arise seldom in this connection; the second 
are seldom imputed to the result, because they pertain to a con- 
tractor’s methods; but the third, or things in their nature 
hazardous, however well intentioned and designed, however 
carefully executed, may often include results; while if results, 
as distinct from methods, are to be described as tortious, it 
must generally be for the reason that they come within this 
class. 

The rule would appear to be this: Suppose there was no 
contract at all, but the owner is carrying on the work himself. 
An injury happens; what is the ground of liability? Must the 
injured person prove some negligence, fault, or other special 
shortcoming in the method of work, to entitle him to recover? 
Or does the law imply, from the fact of a man undertaking a 
work of such a nature, the liability to make good all damages, 
and cast upon him the burden of taking all necessary precau- 
tions to insure the safety of the plaintiff? 

In the latter case, the injury is said, in the language of the 
courts, to proceed directly from the result, whether in fact the 
methods contributed to the injury or not; and when there is an 
employer who directs the result, these necessary precautions are 
a part of it which he must direct as well, and be responsible if 
they are not taken. 

For instance, a result may violate some positive rule of law, 
or it may lack a positive legal sanction when required, as in 
Ellis v. Sheffield Gas Consumers’ Company,! and other cases ; or 
the designed result may be of a nature such as to produce a 
public nuisance unless proper precautions are taken to prevent, 
as in Hole v. Sittingbourne and Sheerness Railway Company ; ? 
or it may be of such a hazardous nature that the law casts the 
risk of precautions upon him who undertakes the work, as the 
English law does upon him who accumulates large quantities 
of water on his land;* or it may violate some other duty which 


a person owes to the public, some duty created by statute, con- 
tract, or construction of law. 


12E. & B. 767. 
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In all cases of these sorts the tort can be attributed to the 
results, independent of the nature of the methods, and this 
seems to be the foundation of an employer’s liability in the best 
considered cases. 

(5.) As to those results which involve a violation of law, or 
which lack a required legal sanction: — 

As heretofore stated, results seldom violate positive law; 
hence it is difficult to find a reported case to illustrate this 
distinction. 

Of cases wherein the results intended lacked a required legal 


sanction, Ellis v. Shettield Gas Consumers’ Company ' is a leading 


instance. 

In Creed v. Hartman,’ a similar state of facts existed. The 
defendants were contractors building a block of houses, and 
their subcontractors made an excavation in the street not sanc- 
tioned by law, but necessary to accomplish the results. 

In Palmer v. City of Lincoln,’ the employer was held liable 
for the effects of a necessary excavation made in the street in the 
course of erecting a building. It seems doubtful from the 
report whether the excavation was authorized or not by law — 
a circumstance which would be critical — but in the complaint it 
was alleged that the land-owner wrongfully made the excavation, 
which would seem to negative all proper sanction, and no facts 
appear in the case to show authority. 

In the last two cases it seems implied that all excavations in 
the streets are wrongful unless a special license therefor appears. 
But in Clark v. Frye,* upon facts nearly identical, except as to 
the extent of the excavation, it was said that an excavation in the 
public street, in the natural course of erecting a building, is not 
necessarily unlawful, but is a right to which, when reasonably 
exercised, the public easement is subject, and that the require- 
ment of a license from the city refers only to obstructions which 
are nuisances.° 

But whatever local law and custom may pronounce to be an 
unlawful excavation or obstruction in the street, he who causes 


12 E. & B. 767. * 8 Ohio St. 358. 


229 N. Y. 591. 5 See also Hundhausen v. Bond, 36 
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it is liable absolutely for all its injurious effects. There is no 
question of negligence.’ 

But when the excavation is lawful or authorized, the liability 
is simply for negligence in the execution.? 

According to the principle herein stated, the employer ought, 
therefore, to be responsible when the excavation is not author- 
ized nor sanctioned; but wher it is strictly lawful, then ought 
the contractor only to be liable, and such is believed to be the 
conclusion of the best authorities. What constitutes sanction or 
authority is an entirely different question. 

(6.) Results which Depend upon Legislative Grant.— From the 
liability attending a result in its nature tortious, we turn to con- 
sider a liability which some courts have declared to exist for the 
reason that the result was in its nature peculiarly and artificially 
lawful. 

When a legislative grant confers on an employer the power to 
invade the rights of others and to take private property fora use 
adjudged to be public, this power is hedged about with some 
conditions and restrictions. The most usual is the condition of 
prepayment. Without the grant, the employer and contractors 
would alike be trespassers in accomplishing the result intended. 
Such power does not exist of common right. The processes and 
results are innocent and lawful only when put in motion by or 
through a certain person who derives his license from the State. 
Some authorities hold, therefore, that such a person, when an 
employer, is liable for all the effects of carrying out his grant, 
not because they are involved in the results intended, not because 
they contravene the conditions and precautions of the grant, but 
simply because they arise under a legislative grant. 

Thus where contractors built a defective draw-bridge, cut 
across public highways, removed timber and other materials from 
adjacent lands, blasted rock under a contract which prescribed 
blasting, removed fences which crossed the line of railroad, all 
in exercising the employer’s chartered powers, the employer 


1 Congreve v. Smith, 18 N. Y. 79; Wood, 51 N. Y. 224; Salisbury v. Her- 
Congreve v. Morgan, 18 N. Y.84; Creed chenroder, 106 Mass. 458. 
v. Hartman, 29 N. Y. 591; Irvine v. 2 Irvine v. Wood, 51 N. Y. 228; 
Smith v. Simmons, Pa. St. (1883). 
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was held liable for injuries occurring by reason of such acts, 
notwithstanding they might have been prevented by proper care, 
had the ordinary and usual methods of doing the work been 
followed. It has been said that legislative authority can not be 
delegated without retaining the liability; that when a charter 
permits an act otherwise tortious to be done upon the express or 
implied condition that proper precautions be taken, the duty 
thus imposed can not be escaped by any delegation of the 
methods.! 

This last statement seems unexceptionable, but some of the 
cases have carried the doctrine of implied precautions to the very 
verge. A draw-bridge can not be built without obstructing the 
stream, nor a railroad without crossing highways and removing 
fences, nor a blast conducted without some hazard. So far as 
these operations are hazardous, there would seem to be no good 
ground for distinguishing them from the other like operations, 
disclosed in other cases, which were not carried on under legis- 
lative authority. So far as the precautions were expressed in 
the act or were implied from the plain intention of the legis- 
lature, it would be as unlawful to build without insuring such 
precautions as it is to excavate in a street without the required 
authority. But the implication of precautions must always be a 
source of doubt and danger. 

In many of the best considered cases,? the employer depended 
upon legislative or other special authority to make the enter- 
prise, in the course of which the injury arose, lawful instead of 
tortious, as it naturally would be. In each of these cases the 
natural and ordinary consequences of carrying out the result 
intended by the employer were harmless, if carried out with 
reasonable care and due precaution. In each case, too, the 
injury was not collateral to the contract, but arose incidentally 


1 Hole v8. & S. Ry. Co.,6 H. & N. 2 Allen v. Hayward, 7 Ad. & E. (Nn. 8.) 
488; Lowell v. B. & L. R. K. Co., 23 960; Reedie v. L. & N. W. Ry. Co., 4 
Pick. 24; Lesher v. Wab. N. Co., 14 Exch. 243; Steele v. S. E. Ry. Co., 16 C. 
Tl. 85; Hinde v. Wab. N. Co., 15 Ill. 72; 3B, 550; Blake v. Ferris, 5 N. Y. 48; ‘Cal- 
Carman v. R. R. Co., 4 Ohio St. (nN. 8.) lahan v. B. & M. R. R. Co., 23 Iowa, 562; 
899; C. St. & F.R.R.Co.v.McCarthy, Tibbets Knox & L. R. R. Co., 62 
20 Ill. 885; Veazie v. R. R. Co., 49 Me. 437; McCafferty v.S. & Pt. M.R. R. 
Me, 119. Co., 61 N. Y. 178. 
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in its execution, in taking some necessary step, which, without 
the legislative sanction, would have been a trespass against some 
one. Such cases are inconsistent with the doctrine, if there be 
one, that he who acts under a legislative grant is always liable 
as if he were a master, and that this principle of an employer’s 
liability does not apply to acts done under legislative sanction. 

The doctrine of implied precautions has not yet received sufficient 
attention so that its limitations can be sketched. In Gray v. 
Pullen,' the defendants had authority to break the surface of 
the street, but the court construed the statute which gave this 
sanction to bind the defendants to fill the opening up, and they 
were held liable, although they had employed a competent 
contractor. 

So, too, in cases where railways were held liable for not prop- 
erly stopping up the highways which they crossed upon their line 
of road. These cases may usually be sustained upon the ground 
of an implied condition of precaution, or because the result 
intended was so hazardous as to bring it within the doctrine 
already stated, of Bower v. Peate,? Angus v. Dalton,’ and Per- 
cival v. Hughes.‘ 

In St. Paul v. Seitz,’ and in other cases already cited, the city 
charter seems to have prescribed some conditions of control 
which may have been treated as creating the duty of precaution. 

In some of these cases the employer needed to invoke his 
chartered power to prevent being a trespasser against the person 
injured; and the design may have been to limit the rule to an 
implied precaution in such cases, leaving no such implication as 
to persons against whom there could have been no trespass.® 

(7.) Results which Violate Legal Duty. — But a result 
must not only obey the positive provisions of the statute; it 
must not transgress the precepts of the unwritten law. It must 
not violate any duty which the employer owes to the injured 
person, whether as an individual or a member of the public. 


16 B. & 8. 970. R. R. Co., 4 Ohio St. (w. s.) 399; CO. St. 
2 L. R.1Q. B. Div. 321. P. & F. R. Co. v. McCarthy, 20 Ill. 385; 
5 L. R. 8 Q. B. Div. 85; 4Q. B. 162 Veazie v. R. R. Co., 49 Me. 119. 
(183); 6 App. Cases, 740 (791). 5 3 Minn. 299, 
* 8 App. Cases, 443. See Lowell v. B, ® Cun ningham v. R. R. Co., 51 Texas 
& L. RR. Co., 23 Pick. 24; Carman v. 503. 
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The nature of such duties, and of the results which violate 
them, form manifestly a perplexing theme. Its field is as vast 
as the entire domain of torts, on whose broad expanse the few 
and scattered cases lie dispersed like settlers’ cabins on the 
plains. 

These cases may be conveniently, though not scientifically, 
grouped as follows: — 

(A.) When the employer has contracted with the injured per- 
son, either severally or as one of a class. 

(B.) When the employer is a municipal corporation. 

(C.) When he is a land-holder, maintaining a structure, or 
carrying on works on his premises. 

(A.) By contract, one may assume the duty of taking the due 
precautions, as where the defendant caused a grand stand to be 
erected for a race, which fell because of the default of the con- 
tractor; and the defendant, who took pay from visitors for their 
entrance, was held liable to assure to such visitor a reasonable 
fitness in the structure for the purpose for which he held it out 
to be intended.’ 

In Searle v. Laverick,? a bailee for hire was held to be suffi- 
ciently diligent to meet the duties of his contract when he had 
employed a competent builder ; although the general rule is that 
when one employs an engineer, architect, etc., to perform a 
professional service, the master’s duty does not end when he 
has secured a competent or even an eminent expert. He must 
see, also, that the expert uses due and reasonable care.® 

If the contractor agrees with the employer to assume all the 
risks of the employment, that has no effect on the employer’s 
liability. It neither makes nor unmakes his legal responsi- 
bility.‘ 

But it makes such a contractor liable sometimes for the torts 
of his subcontractors.° 


1 Francis v. Cockrell, L. R. 56 Q. B. Ware, 16 Wall. 566. And see Currier v. 

501. Lowell, 16 Pick. 170; Eyler v. Alle- 
7 L. R.9 Q. B. 122. ghany Co. Com., 49 Md. 267; Batty v. 
5 Grote v. Chester & Holyh. Ry. Co., Duxbury, 24 Vt. 155; Veazie v. R. R. Co., 

2 Exch. 251. But see Mans, Coal Co. v. 49 Me. (124.) 

McEnery, 91 Penn. 185. 5 St. Paul Water Co. vr. Ware, 16 
* McCafferty v. S. & Pt. M. R.R.Co., Wall. 566. 

61 N. Y. 178; St. Paul Water Co. v. 
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A contract to assume a duty, made by a private individual 
with the sovereign or other representative of the public, enures 
to the benefit of all interested. 

Otherwise of a contract made with a private person not rep- 
resenting the public.” 

(B.) Duties which are cast upon a municipal corporation are 
created in part by express statute and in part by construction of 
law. They vary necessarily with the form of the written law, 
and of judicial utterance. Sometimes the obligation is to 
insure actual and complete sufficiency of streets and roads. 
Sometimes they are only bound to take due and reasonable 
care. 

Generally, when the liability is created by statute, there is no 
liability to those who travel on a day, or in a manner, which the 
statutes have forbidden; while where the liability does not arise 
from statute, no such distinction is admitted.* 

So, too, the liability of municipalities when they let out works - 
by contract depends on a like diversity of local usage, too vari- 
ous to repay any close examination here. 

In Maryland, Minnesota, Ohio, and New York, cities are held 
to the duty of protecting their streets from becoming dangerous 
to passing travelers, by the use of such precautions as the law 
requires, and can not escape that duty by turning over the pre- 
cautions to contractors. 

But in California, Missouri, and Pennsylvania, cities, like other 
land-owners, may let out operations by contract to be performed 
in the public streets, and may escape all liability for the failure 
to take due precautions if the other conditions of the subject 
are complied with.* 

But when cities engage in new enterprises, such as construct- 
ing streets, which do not involve an interference with the public 


1 See note, 16 N. Y. 163. falo v. Holloway, 7 N. Y. 493; Cincin- 
? Blake v. Ferris, 5 N. Y.48; Wray nati v. Stone, 5 Ohio St. 38; Storrs v. 
v. Evans, 80 Penn. 102. Utica, 17 N. Y. 104; St. Paul v. Seitz, 3 
§ Johnson v. Irasburgh, 47 Vt. 28; Minn. 297; Painter v. Pittsburg, 46 
Holcomb ». Danby, 51 Vt. 428; Platzv. Penn. 213; Baltimore v. O’Donnell, 53 
Cohoes, 89 N. Y. 219. Md. 110; O’Hale v. Sacramento, 48 Cal. 
* Barry v. St. Louis, 17 Mo. 121; Buf- 212. 
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right of travel upon an existing highway, the rules of liability 
are the same as they are with private persons.’ 

(C.) Perhaps the most interesting and important division 
of this subject relates to the occupancy and care of land. 

(a.) In the early years of discussion on this topic, courts 
were disposed to annex peculiar rules of liability to the control 
of land. It was said that the owner or occupier of fixed prop- 
erty must take care that it is used so that other persons are not 
injured by the use, and this whether it be managed by his 
own immediate servants or by contractors and their servants ; for 
injuries done upon land or buildings were said to be in the 
nature of nuisances, for which the occupier ought to be charge- 
able when done by any one whom he brings upon the premises. 

In Bush v. Steinman,’ this rule is stated with such breadth as 
to include all which is done by such persons for the employer’s 
benefit, whether actually on his premises or not. 

But, although marked by a sort of crude simplicity, the rule 
was so palpably unjust, so impossible to live under, that the 
courts soon began to narrow it. In its modified form, as first 
stated above, it found early support in England. But in Burgess 
v. Gray,‘ in 1845, another break was made from the primitive 
doctrine, — the very year when Chancellor Walworth, of New 
York, with some hesitation felt himself compelled to give the 
doctrine his support. The English court said that if the drain 
in question were simply let out by contract and nothing more, it 
would fall within this general principle of exemption, already 
then established, although the work was done upon or in front 
of the employer’s land and caused an interference with the 
street, or public nuisance; but on the facts they turned the case 
upon another ground. 


1 Pack v. Mayor, 8 N. Y. 222; Kelly 
v. Mayor, 11 N. Y. 432; St. Paul v. Seitz, 
3 Minn. 297. 

2 Bush vx. Steinman, 1 B. & P. 404; 
Matthews v. W. L. W. Co., 3 Camp. 403; 
Laugher »v. Pointer, 5 B. & C, 547; Ran- 
dieson v. Murray, 8 A. & E. 109; Quar- 
man v. Burnett, 6 M. & W. 499; Lowell 


v. B. & L. R. R. Co., 23 Pick. 24; Mayor 
v. Bailey, 2 Denio, 433; Stone v. Cheshire 
R.R. Co., 19 N. H. 427; Wiswall v. Brin- 
son, 10 Ired. Law, 454; Carman v. 8. &L 
R. R. Co., 4 Ohio St. (av. s.) 499. 

31B. & P. 404. 

410. B, 578. 

5 Mayor v. Bailey, 2 Denio, 433 (445). 
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In Allen v. Hayward, in the same year, after a careful refer- 
ence to preceding cases, the court said that it is perfectly clear 
that the employer’s exemption extends to works within the 
description of that case, —viz.: the improvement of creek navi- 
gation; while, in 1849,’ the idea that there is any distinction 
between the liability of the owner of fixed and of movable 
property was finally exploded, and the correctness of the rule 
abolishing all such peculiar distinctions has been settled by the 
concurrent sense of many courts.? 

The feeling that there is something peculiar in the legal nature 
of injuries done with respect to land, proceeds more from the 
fact that they are liable oftener to occur than because there is 
any essential natural difference. 

(b.) The duties of an employer relative to his real property 
seem to be best understood from an explanation of the familiar 
maxim, ** Sic ulere tuo, ut alienum non ledas;’’ which may be 


interpreted to mean that the person in control of real estate 
must not let out by contract the accomplishment of any result 
which is unlawful, forbidden, or hazardous; meaning by hazard- 


ous that from which, in the natural course of things, conse- 
quences injurious to others may be expected to arise unless 
special precautions are taken. The law will not permit a man 
to direct a hazardous operation to be performed, and then escape 
liability for its consequences by claiming that they were not its 
natural effects, but might have been prevented by the use of due 
precautions. When the nature of the work ordered is usually 
harmless, such precautions are a part of the ordinary methods 
of a skilled craftsman; but when the nature of the work ordered 
is hazardous, they are, as has been hitherto stated, a necessary 
element of the result.‘ 


17 Q. B. 960, * Steele v. S. E. Ry. Co., 16 C. B. 550; 

* Reedie v. L. & N. W. Ry. Co.,4 Holev. Sittingbourne & Sh. Ry. Co., 6 H. 
Exch. 243. & N.488; Picard v. Smith, 10 C. B. (x. s.) 

* Hilliard v. Richardson, 8 Gray, 349; 470; Butler v. Hunter, 7 H. & N. 826; 
Pawlet v. R. & W.R. R. Co., 28 Vt. 297; Fletcher v. Rylands, L. R. 3 H. L. 883; 
Boswell v. Laird, 8 Cal. 469; Cuff v. Bower v. Peate, L. R. 1 Q. B. Div. 821; 
N. & N. Y. R. R. Co., 85 N. J. 17, 574; Angus v. Dalton, L. R. 6 App. Cas. 740 
King v. N. Y. C. & H. R. R. R. Co., 66 (791); Lowell v. B. & L. R. R. Co., 23 
N. Y. 181; Carter v. Berlin Mills,58N.H. Pick. 24; Blake v. Ferris, 5 N. Y. 48; 
52. Carman v. S. & I. R. R. Co., 4 Ohio St. 
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While the different applications do not seem to call for any 
division of this principle, it may be convenient to examine the 


reported cases: — 


1. With reference to imperfections in finished structures. | 
2. With reference to operations dangerous merely to a few 


specially situated persons ; and 


3. With reference to operations dangerous to the public, which 


include public nuisances. 


The person concerning whose liability we are inquiring is not 
necessarily the mere title-holder to real estate; but in the lan- 
guage of Chief Justice Shaw: '— 


‘* The owner absolutely or temporarily of real estate, he who 
has the control, and who takes the benefit, he at whose expense 


the business is conducted, is liable. 


The question is not who 


is the general owner, but who has the efficient control, for 
whose account, at whose expense, under whose orders, is the 


business carried on.’’ 


(c.) Defects in unfinished structures, or in structures under- 
going repair, while they are still under the control of the con- 


tractors, have been already discussed, in stating the general 


principles of exemption.? 


In reality the principles of this 


subject have no proper application to cases of defects in 


(x. 8.) 899; Boswell v. Laird, 8 Cal. 469; 
Chicago, St. P. & F. R. R. Co. v. Me- 
Carthy, 20 Ill. 385; St. Paul v. Seitz, 3 
Minn. 297; Scammon v. Chicago, 25 Ill. 
24; Chicago v. Robbins, 4 Wall. 657; 
Joliet v. Harwood, 86 Ill. 110; Gorham 
v. Gross, 125 Mass. 232; Sturges v. Theo. 
Ed. Soc., 180 Mass. 414. 
1 Karl v. Hall, 2 Mete. 353. 
2 Burgess v. Gray, 1 C. B. 578; Allen 
v. Haywood, 7 Q. B. 960; Reedie v. L. & 
N. W. R. R. Co., 4 Exch. 243; Knight v. 
Fox, 5 Exch. 721; Overton v. Freeman, 
11 C. B. 867; Peachey v. Rowland, 13 C. 
B. 182; Steele v. S. E. Ry. Co., 16 C. B. 
550; Pearson v. Cox, L. R. 2 C. P. Div. 
369; Blake v. Ferris, 5 N. Y. 48; Barry 
v. St. Louis, 17 Mo. 121; Boswell v. 
Laird, 8 Cal. 469; Clark v. Frye, 8 Ohio 


St. 858; Scammon v. Chicago, 25 Ill. 
424; Painter v. Pittsburg, 46 Penn. 213; 
Creed v. Hartman, 29 N. Y. 591; Hunt 
v. Penn. R. R. Co., 51 Penn. 475; 
Schwartz v, Gilmore, 45 Ill. 455; Silvers 
v. Nordlinger, 80 Ind. 58; DeFord ». 
State, 30 Md. 179; Allen v. Willard, 57 
Penn. 874; DuPratt v. Lick, 38 Cal. 691; 
Coomes v. Houghton, 102 Mass, 211; 
West v. St. L. & V.R.R. Co., 63 Ill 
545; Prairie, St. L. & T. Co. v. Doig, 70 
Til. 52; Conners v, Hennessey, 112 Mass. 
96; Glickauff v. Maurer, 75 Ill. 289; 
Hale v. Johnson, 80 Ill. 185; Robinson 
v. Webb, 11 Bush, 464; Palmer v. Lin- 
coln, 5 Neb. 186; Slater v. Mersereau, 64 
N. Y. 138; Gorham v. Gross, 125 Mass. 


232; Sturges v. Theo. Ed. Soc., 180 Mass. 
414. 
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finished structures, although they have been often sought so 
to be applied.’ 

The most satisfactory statement of the distinction between the 
law of defects in finished and in unfinished structures comes from 
the Supreme Court of California.?, When an injury has occurred 
through a defect in a finished structure, which had been con- 
structed originally by contract, the natural desire to evade 
responsibility has often led to the claim that for such defects the 
employer is not responsible. The subject has not yet been ex- 
plored to its full extent; but enough leading principles have 
been already formulated so that it may be stated that the person 
in control of lands, whose structures are in an unsafe, danger- 
ous, or unsuitable condition, is liable not as an employer, but as 
aland-owner. He is not bound absolutely to insure their safety, 
but he is bound to use that degree of care in ascertaining their 
defects which the nature of his duty demands; and for defects 
in the structure, when applied to its common, customary, or 
designated uses, he is liable, if by such care he might have dis- 
covered them; but he is not liable for defects developed when 
the structure is put to uncommon and unintended uses, without 
his direction, even though with his knowledge and consent. 

The fact that the work was done by contract may have some 
bearing upon the land-owner’s means of knowledge, and relate 
to the amount of care which he has taken to discover its imper- 
fections ; but the fact that the result was innocent and lawful, 
and that a concealed defect arose in consequence of an error in 
the contractor’s methods, would not avail to exempt the employer 
from liability in the sense that it would for an injury occurring 
in the progress of the work. But such a fact would avail the 
contractor as against the methods of his subcontractor.* In 
Peachy v. Rowland,‘ the landholders seem not to have yet exer- 
cised any dominion over the completed and injurious work. In 


1 Fletcher v. Rylands, L. R. 3H. L. 2 Boswell v. Laird, 8 Cal. 469; Fan- 
838; Francis v. Cockrell, L. R. 5 Q.B. joy v. Seales, 29 Cal. 243, 

501; Tarry v. Ashton, L. R. 1 Q. B. Div. 5 Rapson v. Cubit, 9M. & W. 710. 
814; Brackett v. Lubke, 4 Allen, 138; 416 C. B. 182. 

Fanjoy v. Seales, 29 Cal. 248; Vogel v. 

Mayor, 92 N. Y. 10. 
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Francis v. Cockrell,! there had been an exercise of dominion, 
although there had been no formal acceptance. A structure 
seems to be ‘‘ finished’’ within the meaning here used, not when 
the work is all completed, but when the employer first begins to 
exercise dominion over it as an owner. Nice questions arising 
here can be foreseen, which it is without purpose to anticipate.? 

The degree of care required of an employer or other land- 
owner, depends upon his relations to the person injured, who 
may be a servant, bailee, passing traveler, etc.; and this cannot 
be discussed in this place without expanding the article into a 
treatise on the law of torts. 

It is plain from the few illustrative cases that the tact of the 
land-owner being also an employer, has a different bearing 
according to the degree of diligence required. 

Thus in Searle v. Laverick,’ it was held that the bailee for hire 
of a carriage, who had employed a competent builder to con- 
struct the building where the carriage was housed, was not liable 
for the effects of that builder’s negligence, of which the bailee 
had no notice, the bailee being otherwise without fault. 

In Tarry v. Ashton,‘ the defendant maintained a lamp in front 
of his premises in London. The lamp was not per se a nuisance, 
but might become one if it became out of repair, and in the nat- 
ural course of things it would get out of repair at some time. 
The owner was bound to know all this and bound therefore to 
examine, from time to time, at proper intervals, and see if there 
were any defects, and on such examination he was bound to dis- 
cover all which might have been discovered in the exercise of 
reasonable and proper care, and was bound also to use like care to 
have the faults repaired. He employed a contractor to make an 
examination, who negligently failed to discover defects, which 
then existed —did not do properly what he was employed to do. 
The land-owner was held liable, not because he had directed a 
result to which precautions were essential as in Bower v. Peate,5 
Angus v. Dalton,’ etc., but because he owed a duty to the public 


1L, R56 Q. B. 501. ‘L. R.1Q. B. Div. 314, 
2 See Vogel v. Mayor, 92 N. Y. 10. 5 L. R.1Q. B. Div. 321. 
122. L. R. 6 App. Cas. 740 (791). 
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irrespective of contract, a duty of which he could not divest him- 
self. He was made liable not because he was an employer, but 
because he had maintained a structure with respect to which he 
owed a duty.’ If his duty had been the same as that of a bailee, 
very likely he had done it. Thus in Mansfield Coal Co. v. Me- 
Enery,’ the defendant company maintained a bridge, as to which 
it owed to the public the duty of ordinary care. It employed a 
builder of skill and experience to construct it. He was paid by 
the day, and it did not appear but he used all the care and dili- 
gence which a careful builder would. But the bridge was not 
built with sufficient strength, and the plaintiff was injured, but 
the defendant was held not liable. 

(d.) When the improper use made of the employer’s land is 
such that it harms only a few specially situated persons, there 
seems to have been no disposition to suggest any peculiar rules 
since the collapse of the original ‘fixed property’’ theory, 
about 1849.° 

The point was referred to in Reedie v. L. & N. W. Ry Co.,* 
where the contractor’s workmen dropped a stone which could 
only injure some one who chanced to be passing under at that 
moment; and this class of cases was placed then in line with those 
relating to personal estate. 

(e.) When the impropriety consists of but a single act, it 
usually falls within the principle of that case and tends to harm 
only a few specially circumstanced persons. But when it con- 
sists of a continuous state, or of a succession of acts, done so that 
they tend to harm a large number of people, it often falls within 
the legal definition of a nuisance. 

With the fall of the primitive ‘* fixed property ’’ theory, began 
the suggestion of a theory respecting the peculiar status of a 
nuisance ; a suggestion which, in the case where it originally 
appeared,® contained the germ of the whole subsequent law of 
hazardous and unlawful results, which required thirty years and 


1 See Brackett v. Lubke, 4 Allen, 138. * 4 Exch. 243. 
2 91 Pa. St. 185. 5 Reedie v. L. & N. W. Ry. Co., 4 
* Rapson v. Cubitt, 9 M. & W. 710. Exch. 243. 

Allen v. Hayward, 7 Q. B. 960; Steele v. 

8. E. Ry. Co. 16 C. B. 550. 
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great discussion to develop, even to the present stage of clear. 
ness. 

Baron Rolfe, after stating’ that the court, in full considera- 
tion, have come to the conclusion that there is no distinction 
between the liability of the owner of fixed and of movable prop- 
erty, unless perhaps in cases where the act complained of is such 
as to amount to a nuisance, proceeds to say: ‘* It is not necessary 
to decide whether in any case the owner of real property, such 
as land or houses, will be responsible for nuisances occasioned 
by the mode in which his property is used by others, not stand- 
ing in the relation of servants to him or part of his family, 
It may be that in some cases he is responsible; but then his 
liability must be founded on the principle that he has not taken 
the care to prevent the doing of acts which it was his duty to 
prevent, whether done by his servants or by others. If, for 
instance, a person occupying a house or a field should permit 
another to carry on there a noxious trade so as to be a nuisance 
to his neighbors, it may be that he would be responsible, though 
the acts complained of were neither his acts nor the acts of his 
servants.” 

On this suggestive ‘* perhaps,’’ and ‘it may be,’’ grew upa 
supposed exception to the principles herein developed, which, 
negatively echoed in some opinions in this country, has left in 
the minds of many of the bar the firm impression that the prin- 
ciple is as well settled as if it were written in a code, that an 
employer’s exemption does not extend to nuisances, so that 
good lawyers and learned judges have acted on this theory 
in spite of the statement of some of the best text-books to the 
contrary. 

When the designed result itself involves a nuisance in the 
direct, natural, or necessary manner of accomplishing it, there is 
no breaking of pre-established rules to say that the employer is 
liable, for the nuisance is then to be attributed to the result. So, 
if the result stand in the hazard of a nuisance ; if in the natural 
course of things a nuisance may be expected to arise from the 


1 p. 256. 
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accomplishment of the result unless special precautions are taken 
to prevent, for that is but a restatement of the same principle, 
using the language of the English courts. It states no different 
rule from that applying when the wrong consists of but a single 
act and tends to harm but a single person. 

But, if the designed result is not necessarily a nuisance ; does 
not involve a nuisance, in the direct, natural, and ordinary way 
of its performance ; is not exposed to the hazard of a nuisance; 
is innocent and lawful in all its details, and is let out to a com- 
petent contractor, who, having assumed exclusive control of the 
methods of execution, and taken sole possession of the employer’s 
land ; in fact, through his defective methods, turns the land into 
a nuisance, is the employer responsible? Is there any difference 
in his liability for the reason that it has become a nuisance? 
Does the landholder ipso facto, owe such a duty to the public to 
prevent his land from becoming a nuisance that he can not dele- 
gate to a contractor the work of taking the precautions, which, in 
many cases, means simply abstaining from doing wrongful acts? 

The land-owner is clearly not liable as the mere holder of the 
title; but it requires some efficient control, some measure of 
benefit, to make him liable for any wrongful acts done on the 
land.? 

He who leases premises for a purpose which may or may not 
become a nuisance, according as the tenant carries on the busi- 
ness, is not liable for the tenant’s acts, when it appears that the 
lessor did not know, nor have reason to believe that the work 
done, from the nature of the business or otherwise, would prove to 
be a nuisance.” 

When a structure itself constitutes a nuisance, its demolition 
or removal is necessary to the abatement of the nuisance; but 
when the offense consists in the wrongful use of a building, 
harmless in itself, the remedy is to stop such use, not to tear 
down or remove the building itself.’ 


1 Earle v. Hall, 2 Mete, 358. 3 Barclay v. Commonwealth, 25-Penn. 

2 Rich v. Barterfield, 4 C. B. 805; 508; Ely v. Superv. Niagara Co., 36 N. 

Brown v. Russell, L. R. 8 Q. B. 251; Fish Y. 297; Babcock v. Buffalo, 56 N. Y. 

v. Dodge, 4 Denio, 311. 268; Chenango Bridge Co. v. Paige, 83 
N. Y. 178. 
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The cases on the enunciated topic bearing on the question 
have already been considerably referred to. In Burgess y, 
Gray,' the wrongful act was a public nuisance. That was 
decided, however, during the expiring stay of the ‘* fixed prop- 
erty’’ theory, and before the nuisance theory had arisen; so 
that perhaps that case ought not to count. 

Peachy v. Rowland,’ Ellis v. Sheffield G. C. Co.,° Sadler 
v. Henlock,* Hole v. S. & S. Ry. Co.,® Pickard v. Smith! 
Tarry v. Ashton,’ were also instances of public nuisances, 
decided, some for the plaintiff and some for the defendant, 
according to the principles already stated, which they have 
assisted to develop; and _* have no suggestion of any 
peculiar liability. 

The same is true of the cases in America. In Blake y», 
Ferris,’ Pack v. Mayor,’ Boswell v. Laird,” Scammon v. ‘Chi- 
cago," Kellogg v. Payne,” De Ford v. State,” Allen v. Wil- 
lard,“ Du Pratt v. Lick,® Cuff v. N. & N.Y. R. R. Co.,'* Connors 
v. Hennessey,” Robinson v. Webb,’* Carter v. Berlin Mills,” and 
many others, the defendants were landholders, constructing 
works upon their land, which they had jobbed out by what the 
law recognizes as valid contracts. For the most part the works 
were erecting buildings along city streets, where travel was 
to some extent impeded by the methods chosen. Excavations 
were made, or dangerous and unsafe constructions reared, com- 
ing, in each of these cases, within the definition of a public 
nuisance. In none of them do the results appear to have been 
unlawful or forbidden; but the methods of producing them were 
improper and injurious to the public. Travelers fell into the 
unguarded ditches, fires spread to adjacent lands, dangerous 


1 B. 578, 25 Ill. 424. 

213 C. B. 182. 12 21 Towa, 575. 

3 2E. & B. 767, 18 30 Md. 179. 

44 E, & B. 570. 67 Penn. 874. 
56H. & N. 488. 15 38 Cal. 691. 

6 10 O. B. (x. 8.) 470. 6 35 N. J. 17, 574. 
™L. R.1Q. B. Div. 314. 112 Mass. 96. 
SON. Y, 48. 18 11 Bush, 464. 

9 8N, Y. 222. 9 68 N. H. 62. 

2° 8 Cal. 469. 
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walls fell on travelers or on adjoining property; but still the 
employers were held not liable upon the familiar principles 
discussed. 

We have seen, therefore, how the primitive English rule 
became first relaxed, and then abandoned, leaving only the sug- 
gestion of what perhaps might be. From the early statement 
that every harmful act done on land was in the nature of a 
nuisance, the law has grown to describe a nuisance as the 
unlawful use by a person of his property to the injury of others. 
During the same time the rules relating to this topic have been 
developed till a clear, consistent theory has taken the place of 
the vague and reckless reasoning of the earlier courts. In this 
theory the peculiar exception of the nuisance has no place. It 
violates analogy and it contradicts authority. In‘ the language 
of a recent text-writer: 

‘If the nature of the work is such as necessarily will create 
a nuisance, the employer is liable therefor, both civilly or crim- 
inally; but when the nuisance is not a necessary incident of 
the work to be done, but results from the improper execution of 
it, the contractor alone is liable.’’ ? 


H. A. Harman. 


BurFaLo, N.Y. 


1 Wood on Nuisances, 81. 2 See Boswell v. Laird, 8 Cal. 496, 497; 


Logansport v. Dick, 70 Ind. 65. 


NOTES. 


Practice 1s OrEGoN anp WasHiIncTon. — A correspondent 
writes to us to inquire what are the openings for a young lawyer in 
Oregon or in Washington Territory, whether they practice under a 
code, etc. Will some of our learned readers in that portion of the 
Union favor us with information on the point for publication? 


Our Lir., Ep.’? — We frequently receive envelopes addressed as 
follows: ‘* Lit. Ed. American Law Review,’’ which envelopes, when 
opened, are found to contain printed slips advertising the contents of 
certain literary periodicals. We wish to notify the enterprising pub- 
lishers of such periodicals that the American Law Review has no lit- 
tle editor on its staff. One of its editors is tall, and the other is of 
good girth, and neither of them will endure the imputation of being lit- 
tle in intellectual capacity. We are abundantly able to write our own 
review articles, without the interested assistance of the publishers of 
periodicals sent us for review. 


Apvpeats Few anp Reversats Fewer. — At a recent dinner given by 
the Lord Mayor and Lady Mayoress of London to the judges, the Lord 
Chancellor, in responding for ‘‘ The House of Lords,’’ said that the 
best legal ability of the country was represented in that House. The 
legal business with which they had to deal showed the admirable way 
in which justice was administered throughout the United Kingdom. 
Appeals were few, and reversals far fewer; and it must be remembered 
that each successive tribunal had greater advantages in sifting a case 
than those which had preceded it. Considering the time at the disposal 
of the judges, and the number of cases which came before them, he 
thought that the general correctness of their decisions was astonishing. 


Nor To BE Trustep Too Mucu. —At the dinner above named, the 
Master of the Rolls, in responding for ‘‘ The Judges,’’ said that they 
were the only true reformers. ‘‘ Others tried to reform the law, and 
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made amess of it. With the assistance of the Lord Chancellor, they had 
determined on means which would get rid of most of the business which 
had accumulated, which was in itself a great reform. He would, how- 
ever, advise them not to be too fond of the judges, and not to go to law 
at all. Law could not be quick or cheap, or be brought to every man’s 
door. If that should become the case, it would be the greatest misfor- 
tune that could happen to the country. Again, they should not be so 
fond of judges as to have all their cases tried before judges alone. 
There was an old institution —a judge with a jury —that had worked 
well for centuries, and he thought that that was a safer tribunal to 
which to trust a question either of personal character or mercantile law 
than to any judge alone. Lastly, he would say to them to keep their 
judges under their own eye. Let them send them forth, but let 
them have them back again. A local judge must be either the greatest 
or the least man in his locality ; it was much better that a judge’s pri- 
vate individuality should be lost in this great city. It was also of the 
greatest advantage in every way to the judges always to have the power 
of consulting with one another.’’ The attorney-general responded for 
the bar. 


Criminal Justice Crxcinnati. — Referring to the Cincinnati riots, 


the writer in the Century, from whom we have already quoted, says, in 
the June number : — 


“Out of seventy-one prosecutions for murder and manslaugnter in the courts 
of Hamilton County during two years ending June 30, 1883, four resulted in 
acquittal, two in quashed indictments, six in imprisonment, and fifty-nine were 
still pending. Of such a paralysis of justice the logical results are, first a car- 
nival of crime, and then anarchy. No wonder that the trade of burking had 
sprung up in Cincinnati, and still less wonder that a jdesperate *populace 
trampled under foot the laws that had no longer any claim on their respect. If 
Cincinnati had convicted and punished half, even, of the homicides prosecuted 
in her courts during the last two years, this riot would never have happened, a 
fearful loss of property and of life would have been averted and she would 
have escaped a blot upon her good name.”’ 


Tue American Law JournaL. — Several numbers of this publication 
have come to hand. It is a weekly octavo, double column, set np in 
solid brevier and nonpareil, and containing twenty pages of matter. It 
contains nearly as much matter, we believe, as the Central Law Journal 
or the Albany Law Journal. It will be hard to float such a publication. 
It will come in direct contact with these two old rivals, and those who 
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have undertaken the job of crowding them out will find that, unless they 
have a good big pot of money, they will not succeed. It took five years 
of the hardest possible work to put the Central Law Journal where it 
would pay expenses, and the whole West was then an unoccupied field 
for such anenterprise. The writer hereof wishes the American Law 
Journal success ; but, having been through the mill himself, he tenders 
to its able editor and enterprising publisher his sincere sympathy. It is 


published at Columbus, Ohio, at the price of $5 per year, and is ably 
edited. 


REsIGNATION OF JupGE Erskixe. —Hon. John Erskine, judge of 
the United States District Court, for the District of Georgia, has lately 
resigned his office. He was an able, learned and fair-minded judge. 
The bar of Atlanta have caused his portrait to be painted and placed in 
the Federal court-room in that city. On the occasion of its presentation, 
they delivered their testimony to the effect that he was ‘‘ a judge who, 
by a fair interpretation and just enforcement of the laws of the United 
States, did much to make hearts once estranged feel a new love for the 
National government ; a judge who, in his dealings and intercourse with 
the bar, was always kind, accommodating, and considerate of their feel- 
ings and wishes ; a judge who, in times of temptation, when the honesty 
of others was questioned and charges were rife against them, passed 
among his fellow-men without reproach, unchallenged, for what he was, 
an honest man, a good citizen, respected and beloved, and a judge able, 
intelligent, learned, laborious, upright, and impartial.’’ 


Crxcrynati’s Scare-Goat. —The people of Cincinnati are endeavoring 
+o make a scape-goat of a criminal lawyer named T. C. Campbell. He, 
it will be remembered, was counsel in the murder case that led to the 
Cincinnati riot, and procured, by some means or other, the infamous 
verdict which was obtained. Since then he has been indicted for 
attempting to bribe a juror. He was lately tried under the indictment, 
and the jury disagreed and were discharged, seven being for conviction 
and five for acquittal. He was defended by Judge Foraker, lately the 
Republican candidate for Governor of Ohio, who had the honor of 
being defeated by Judge Hoadly. Proceedings to disbar Campbell 
have also been commenced in the District Court before Judge Avery by 
attorneys engaged by a Committee of the Cincinnati Bar Association 
having the matter in charge. At the present writing we have not 
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learned the result of this prosecution. The criminal justice of a great 
city can not be purged by the disbarment of a single corrupt criminal 
lawyer, nor should the evils of a system be visited upon a single per- 
son. The person here accused may or may not be worse than a score 
of others who are in good standing at that bar; but if what is charged 
against him is true, his disbarment would be of more benefit to society 
than the hanging of any ten homicides in the Cincinnati jail. 


New York’s OLEoMARGARINE Law. — The Legislature of New York, 
at its recent session, passed a law absolutely prohibiting the manufacture 
or sale of any butter product in that State, other than pure milk butter. 
This law was designed to extinguish the manufacture of oleomargarine. 
A sweeping law of the same character exists in Missouri, and has been 
held not in conflict with the constitution of Missouri, or that of the 
United States.'_ The policy of such a statute is more than doubtful. 
We can not certify to the excellent qualities of oleomargarine, although 
we have no doubt that we have eaten a good deal of it; but the editor 
of the Current (Chicago), who has also evidently eaten a good deal of 
it, gives it the following certificate : — 

“There is much of the butter substitute known as oleomargarine which is 
perfectly healthy, and is an admirable substitute for dairy butter. Itis made 


of pure, rich, white fat, mixed with cream; and thousands of people think it is 
just as good as the best butter.”’ 


CatcH-worps IN Reporter’s Heap-Notes. — We again rise to ask 
when the learned editor of the Northwestern Reporter, Mr. Robertson 
Howard, and the learned reporter of the Supreme Court of the United 
States, Mr. J. Bancroft Davis, intend to commence using catch-words 
in their head-notes. The omission of these simple aids to research, now 
so commonly used, is not creditable to any reporter. We think, how- 
ever, that the present reporter of the Supreme Court of California is 
overdoing the use of them. Instead of repeating the catch-words of 
preceding head-notes to the same case, he uses the abbreviation, ‘‘ Id. ;’’ 
and when there are two catch-words or phrases which otherwise would 
be repeated, he uses the abbreviation ‘‘ Jd.’ twice; and where there are 


1 State v. Addington, 12 Mo. App. 
214; s.c. aff’d, 76 Mo.110; Re Brosna- 
han, 18 Fed. Rep. 62. 
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three, three times, and so on. His head-notes are as spotted as the 
measles with these ‘‘ /ds.’’ In the third paragraph of the syllabus of 
McKeever v. Market Street R. Co.,! there are actually ten of these 
‘* Ids.,’’ chasing each other in a row like jack rabbits in the moonlight, 
so that the head-note as constructed reads thus: ‘* In. — Ip. —Ip. ~ 
In. — Iv. — Iv. — Iv. — Iv. — In. —Ib. — The court did not err in giy- 
ing or refusing the instructions cited below.’’ This, if we might bor- 
row from the language of Mr. Justice Bradley, in the Civil Rights 
Decision, is running the ‘‘ Jd.’’ argument into the ground. 


Donovan’s Wuite Parer Rute. — J. W. Donovan, of Detroit, Michi- 
gan, who has written the worst and most successful book which any 
lawyer in ten years has written, — a book which explains to shysters how 
to defeat justice by pulling the wool over the eyes of sap-headed jurors, 
writes as follows to the American Law Journal: — 


“Three years ago, having occasion to go from New York to New Mexico, 
stopping three days in each leading city, and making such observations as a 
hungry student of human nature will gather of various men in jury trial 
practice, I found the following ‘ white paper rule.’ It early became apparent 
that trial lawyers were not reluctant to relate the rarest experience, which to 
me, were dense with valuable information. It has been a standard rule with 
many, and should be written on every lawyer’s heart, that ‘the good on where 
should be copied everywhere.’ Acting on this rule, I often invited strong advo- 
cates toname their best rule of winning cases. The following came from a 
Chicago lawyer, of national reputation. Would you be willing to name your 
best rule of practice? I inquired. ‘Yes,’ said the veteran, ‘most cheer- 
fully.’ Taking up two blotters, one full as it would hold of black ink, and the 
other clear white, he commenced: ‘You see that blotter is about as full as 
it will well hold, don’t you?’ I nodded assent and he went on. ‘Now, this 
one (the new one) is free to take ink readily, and I compare them to every jury. 
The average juryman is over forty, and often a supervisor, always likely to be 
a man of strong will, whose mind, once fixed on a subject, is not so easily 
changed as before he forms a settled opinion. Then the first consideration 
is, who will get the most ink on the blotter? When it is once full very little 
will stay on. Therefore, when the jury is sworn, the very first thing for the 
defense is not to allow all of the surface of the blotter to be saturated with 
the plaintiff’s side without something for the other side. I attach great im- 
portance to an early and impressive opening and a fair and clear manner of 
presenting all facts from end to end, the secret of all being, men will believe 
what they want to believe and forget what they had rather not remember.’ To me 
this was a complete and impressive law lecture, for ink on the blotter is not 
easily removed.”’ 


1 59 Cal. 295. 
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GoopricH THE Divorce Suyster. — We are indebted to the Legal 
Adviser (Chicago), for the following information concerning this 
infamous creature : — 


«The AMERICAN Law REVIEW considers the fact worth mentioning, that Good- 
rich, the Chicago divorce lawyer, who was disbarred by the Supreme Court of 
Illinois, is still ‘ vicariously practicing his imfamous trade.’ 

“We can inform our contemporary that if this man catches any business he 
ships it to the Territory of Utah, in whose courts he appears, either in person 
or ‘vicariously.’ Some of his victims have been convicted of bigamy, but he 
has thus far escaped all criminal entanglements. He has never ceased to 
advertise his ‘ professional’ skill in the Chicago papers, and by way of grim 
humor the Times prints his card under the heading ‘ Professional’ alongside 
of ‘Dr. Bigelow’s, distressing cures, rupture cures, and misfit clothing ‘ads.’ 
One of the results of the Goodrich disbarment was the passage of a law by our 
General Assembly of 1877, punishing the publication of divorce advertisements. 
Goodrich successfully circumvents this law by carefully avoiding the word 
divorce, but his present ‘ad’ is otherwise like the anti-disbarment notices. 
We venture the opinion that he could be successfully convicted for publishing 
his ‘ad,’ by offering in evidence his former and his present ‘ads’ and evi- 
dence of his exclusive practice as a divorce lawyer. The low standard of his 
professional morals and the absence of efficient law societies having in keep- 
ing the honor of the bar may be understood in explanation of the failure to 
further prosecute this man. But it is but just to say, that the action of the 
Supreme Court of Illinois in failing to disbar in flagrant cases has disheart- 
ened the bar in doing further work of this kind. We recommend to our con- 
temporary to print among its interesting ‘Notes’ the dissenting opinion of 
Justice Mulky, of the Supreme Court of Illinois, in the ‘Appleton’ case. Its 
tremendous force will continue to be felt, while the majority opinion will have 
been forgotten as a specimen of judicial weakness.”’ 


We have had similar disheartening experience in Missouri, the rela- 
tion of which would be a long story which would cast a lurid light on 
the state of professoinal morals among us. 


Stare Decisis. —In one of its recent decisions, the name of which is 
not given, the Supreme Court of Indiana is reported by the Cincinnati 
Law Bulletin as having used the following language : — 


“Tt is true, that indecision, instability, and inconsistencies in judgment ought 
to be carefully guarded against, by all courts of last resort, and that by want of 
care in these respects, the standing and influence of a court may be greatly 
weakened in public estimation. But, unfortunately, there is no court within 
our knowledge, which has had an existence for any considerable length of time, 
that has not felt constrained under the pressure of a more careful or a more 
extended examination, to overrule cases previously decided by it. Inthe admin- 
istration of justice, as in all human affairs there are currents and counter-cur- 
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rents, resulting from ceaseless inquiry and discussion, which carry us sometimes 
in one direction and then again in another, and which often urge us beyond the 
limit which precedent has prescribed forus. This not unfrequently leads either 
to the modification or the abrogation of old rules of practice or decision, and to 
the substitution of others, more in accordance with the teachings of experience, 
Because of the uncertainty, to which these new departures are likely to impress 
upon the public mind, they are usually the subject of regret, but they are none 
the less seemingly inevitable. When a court comes to the deliberate conclu- 
sion that it has made a mistake upon some former occasion, it is generally 
better, looking to future permanency and repose, that it shall frankly acknowl- 
edge its mistake and declare the true doctrine, as it should have been 
announced. When, however, a decision has become an established rule of 
property, it is never overthrown, except from the most urgent considerations 
of public policy. To that extent only are the courts ordinarily restrained 
from attempting to repair mistakes, which they may have made.” 


Every lawyer will agree that if a court feels called upon to overrule 
its previous decision upon a question of law, it is better to do it openly 
and candidly, than to do it uncandidly and evasively, as some courts 
are in the habit of doing. Decisions of the highest tribunals could be 
pointed out where previous decisions of the same tribunals have been 
overruled, either without mentioning them, or by mentioning them and 
professing not to overrule them. 


Tue Triat or Lorp St. Leonarps. — The foreign dispatches, in the 
dearth of more important news, have lately contained a great deal 
about the trial of Lord St. Leonards, a Baron of England, for an inde- 
cent assault upon a servant girl. The case has possessed some interest 
for the legal profession in America, from the fact that such a crime 
was associated with the name of St. Leonards. The trial resulted 
in a conviction, and the conviction seems to have been well sustained 
by the evidence. The creature thus convicted by a common jury of 
one of the most indecent of offenses is the grandson of Edward Sug- 
den, Baron St. Leonards, the great chancellar, one of the ablest lawyers 
of modern England, and author of the work ‘‘Sugden on Vendors,”’ 
which went through numerous editions, both in England and America. 
The great distinction of Sugden was that the first edition of this cele- 
brated work was written when he was a mere boy, twenty-three years of 
age, if we are not mistaken. The evidence given on the trial of the 
grandson is reviewed in an editorial in the Law Times (London). The 
details are too disgusting to publish. It was simply the case of a 
drunken man making an indecent assault, in the house of a man whose 
guest he had been, upon a servant girl, proved to haye been a person 
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of low character. ‘The recorder sentenced him to an imprisonment for 
the term of seven weeks, from which the period which he had spent in 
jail awaiting his trial was to be deducted. ‘This was equivalent to a 
discharge without any additional punishment. Notwithstanding the 
low character of the prosecutrix, the mildness of the sentence, when 
considered in connection with the rank of the offender, appears to have 
created a large measure of disgust on the part of that portion of the 
people of England, now rapidly increasing, who are in favor of abolish- 
ing hereditary rank. The aristocracy find some refuge from the dis- 
grace which has fallen upon their class, by the suggestion that St. 
Leonards was not a member of an old family of the peerage, but was a 
parvenu. He may be a parvenu, but his grandfather was not. A 
man who, by force of character and learning alone is able to grasp the 
Great Seal of England, is no parvenu. ‘The only deserving rank in 
the state is that which is earned by merit. The folly consists in 
attempting to transmit such rank from one who has worthily earned it 
to his unworthy descendants. Such rank, thus transmitted, becomes a 
mere label; and it too often turns out, as in this case, to be a label 
upon an empty and bad smelling bottle. 


TRIAL OF THE JUDGE ApvocATE GENERAL OF THE ARMy. — The trial of 
the highest judicial officer of the army, Brig.-Gen. Swaim, the Judge 
Advocate General, by a court-martial, which has been detailed for that 
purpose to meet at Washington on the 11th of September, possesses a 
curious interest for the legal profession. Gen. Swaim was appointed 
tohis present position by the late President Garfield, from civil life. He 
had no reputation as a soldier, and next to none as a lawyer; his 
appointment is believed to have been solely due to the personal friend- 
ship of the President for him. It turned out, as such appointments are 
apt to turn out, an unsatisfactory appointment to the army. The pre- 
decessor of Gen. Swaim, we believe, was Gen. Holt, who was also 
appointed from civil life during the war, by Mr. Lincoln. He was a 
Southern Union man, and, though a strong partisan, was acknowledged 
on all hands to be an able lawyer. Transcendant legal ability in the 
office 6f Judge Advocate General of the army is not required; and it 
was justly supposed that the friend of Gen. Garfield, though not a great 
lawyer, would trudge along through the office without bringing upon 
himself any special discredit. The bar and the army were not prepared 
to hear that he had been ordered before a court of inquiry to undergo 
investigation for certain business transactions of a dishonorable nature. 
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What made it worse was that the court of inquiry was not assembled at 
his request, as is usually the case where dishonorable transactions are 
imputed to officers in the army, but was ordered by the Secretary of 
War for the good of the service. The court of inquiry met, heard eyj- 
dence, and deliberated, and the result of their deliberations was that 
probable cause had been shown for imputing to the Judge Advocate 
General conduct unbecoming an officer and a gentleman, such as 
required an investigation by a court-martial. Such a court has now 
been detailed, and the rank and character of the officers composing it 
are such as to insure an impartial trial, and a firm administration of 
military justice in the particular case. Gen. Shofield will be the presid- 
ing officer. The other members of the court will be Generals Terry, 
Rochester, Holabird, Murray, and Newton; Colonels Smith, of the 
Nineteenth, Andrews, of the Twenty-fifth, and Brooke, of the Third 
Infantry; Ayres, of the Second Artillery, and Otis of the Second Infan- 
try, with Major Asa Bird Gardner as Judge Advocate. It is stated that 
objection may be made to the colonels of the line sitting on the court, 
they being junior in rank to Gen. Swaim; but this point has probably 
been considered by the Secretary of War. The objection is not 
insuperable. The rule upon this subject is found in the seventy-ninth 
Article of War, which provides that no officer shall be tried by officers 
inferior to him in rank when it can be avoided. 


Jupce Gresham. —The Hon. Thomas Drummond, judge of the 
Circuit Court of the United States for the Seventh Circuit, has resigned 
his office and retired to his farm, at the age of seventy-five, and after 
thirty-four years of continuous judicial service. He was appointed 
judge of the United States District Court for the District of Illinois by 
President Taylot, in the year 1850, to succeed Judge Pope, deceased. 
In 1869, when the present Federal judicial circuits were organized, he 
was promoted by President Grant to the office of judge of the Seventh 
Circuit, which he has just vacated. Much interest centers in the ques- 
tion of his successor. The Hon. Walter A. Gresham is looked upon as 
the most probable candidate. Judge Gresham was a gallant soldier 
during the war—reached, if we remember aright, the rank of 
Major-General of Volunteers, and enjoys the distinction of having lost a 
leg in fighting the battles of his country. He held for some years the 
office of judge of the District Court of the United States for the Dis- 
trict of Indiana, which office he recently vacated to accept the position 
of Postmaster-General in the Cabinet of President Arthur. He created 
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considerable distinction for himself in this office by the vigorous man- 
ner in which he took hold of things, and by his vigorous handling of 
lotteries which advertised themselves through the mails. If our memory 
is not at fault, he has enjoyed the distinction of being the defendant in 
a civil action for damages brought by one of these swindling concerns. 
He was quite prominent two or three months ago as a dark-horse candi- 
date for the Republican nomination for the Presidency —the dark 
horse business being chiefly monopolized by Lincoln’s name and Gres- 
ham’s wooden leg. With that hope gone, it is said that he is now will- 
ing to be Judge Drummond’s successor, and it is charged that he is 
circulating petitions urging his appointment. We do not for a moment 
believe that this charge is true. It would be a very undignified and 
unworthy proceeding, but unfortunately, one, in justification of which, 
illustrious precedents could be cited. He is a member of the Presi- 
dent’s Cabinet; he has the ear of the President, and has an opportunity 
to tell the President whether he wants the office or not; and the Presi- 
dent, being himself a lawyer, is well qualified to judge of his fitness for 
the office, and has ample means of forming an opinion without the aid of 
petitions. Judge Gresham’s ability is unquestioned. He is undoubt- 
edly a man of strong mental force. But two grave objections are urged 
against him, which may or may not be well founded. One of these is 
that he is not a learned lawyer, in the sense in which the word learned 
ought to be used to characterize a candidate for a high judicial office. 
The other is, that he is deficient in a judicial temperament; that he 
does not hear patiently, and that he decidesrashly. We have no knowl- 
edge whatever as to his character in these respects. We simply see 
these charges made in the papers. Judge Drummond was the very 
opposite of this; it took him so long to hear and to deliberate that great 
delays of justice took place in his court. If his successor shall be a 
man who doubts less and decides more promptly, it will not be an 
unmixed evil. 


Soticrtor’s Cuarces. —The following curious action has been re- 


ported inthe Montreal Legal News, the style of case being Cooke v. 
Penfold: — 


“The plaintiffs brought the present action for $3 for professional services 
rendered (consultation and advice). The defendant, who combines the callings 
of insurance agent and assignee, pleaded a general denial. The defendant, 
when examined in court, admitted the advice, that it was given in answer to 
questions asked by him, and he did not dispute the charge for the services 
rendered, but rested his defense on the contention that the consultation in 
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question having taken place in the course of a casual conversation on board 
of a railroad car on which he and one of the plaintiffs were passengers, there 
was no right of action. It was elicited that the defendant was at the time 
actually on his way to Montreal to obtain advice on the point concerning which 
he consulted the plaintiff. The court, in rendering judgment, suggested that 
under the circumstances, as the defendant had not expected to be charged, the 
plaintiff should waive costs, which was done, and judgment was rendered for 
the amount of the action accordingly. Judgment for plaintiff.’’ 


Commenting on the above, the learned editor of the Legal News 
says: 


‘In an amusing little book published not long ago, ‘John Bull et son Ile,’ 
the English solicitor’s bill of costs come in for its share of satire. The fol- 
lowing little bill is printed as a sample: — 


8. d. 
To receiving a letter from you and reading it ‘ ° ; - + * 
To thinking of your affair in ‘the cab 8.6. 
To listening to your remarks ‘ - 8.6. 
To meeting your father-in- law and to him of your affair 


‘* This is a long way behind many of the old stories of solicitors’ bills, with 
which our readers are no doubt familiar. One of these runs somewhat in this 
way: A person with a lawsuit on hand was bathing in the sea at Brighton, 
when he observed the head of his solicitor rise above the water. He imme- 
diately hailed him with the inquiry: ‘Mr. Jones, how is my case coming on?’ 
‘Famously,’ cried Mr. Jones, who immediately dived out of sight and put an 
end to the consultation. Ata later date the client read in his bill of costs the 
following item: ‘To conferring with you at the seaside as to your case, is.’”’ 


A Nationat Cope or Procepure.—Henry A. Harmon, Esq., of 
Buffalo, New York, writes to us as follows : — 


*«On page 464 of the Review, I notice an item on a‘ National Code of Pro- 
cedure.’ I have no doubt of the wisdom of a uniform system for the United 
States’ courts at law as wellas in equity, nor do I see any reason why the two 
systems should not be substantially the same. Furthermore, since about one 
half the States and Territories have adopted codes based on the model of the 
New York Code, there would seem to be eminent propriety in having the Federal 
code vary as little as possible from the prevailing practice inthe States. But I 
wish to call your attention to one or two circumstances which may throw light 
on the ‘ wonder,’ that legislators never thought of allowing courts of justice to 
frame their own rules of procedure, instead of attempting to enact rules for 
them. If there is any principle of fundamental decency in the law, it is that 
when a man is sued, he should be informed by the papers served on him for 
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what he has been sued. One of the strongest reasons for reforming the pro- 
cedure of this State was, that under the common-law procedure, the statement 
of the plaintiff’s claim had become so unintelligible that neither the defendant 
nor his lawyer could gain the slightest information from it as to the nature of 
the claim. The result was that the Legislature substituted a plain and intelli-. 
gible statement, of advantage to the party, to his counsel, and to the court; and 
where such a paper is not served when the defendant is sued, the law provides 
a simple, direct, and satisfactory way of getting a copy without expense. The 
same practice, I doubt not, prevails in Missouri, as well as in the others of the 
so-called Code States. The United States Supreme Court, by rules framed in 
1822, and amended from time to time, has been allowed to settle the Federal 
procedure on this important subject, which the Legislature of New York thought 
it well to take in hand. And how wisely has it been done? Under the 
equity rules, as now existing, the plaintiff files his bill with the clerk, and the 
clerk issues a subpcena, which the marshal serves at an expense of $15 to $100. 
In the paper which is delivered to the defendant, there is no intimation, how- 
ever slight, of that he has been sued for. Generally, of course, irrespective of 
the papers, he has enough idea to know whether to defend or suffer default; but 
it must often occur that, without a copy of the bill, he can not tell even what he 
has been sued for, much less decide what action he will take. In this district, 
the clerk’s office is only two hundred miles distant (from here), but in larger 
and less ‘ far off? States (see Am. Law Review, page 453),1 suppose there 
are many important centers which are nowhere nearly so hard by. The only 
way a defendant can find out what he has been sued for, is to go to the clerk’s 
office, or to pay the clerk from $5 to $50 foracopy. This is a significant in- 
stance of the skill with which court®&\ frame rules for their own procedure; 
but it is by no means the only one I could refer to if I had the time and space. 
Remembering that legislatures always contain some lawyers, who have to 
practice under such rules, can you wonder if they, the legislators, have some- 
times thought they were as competent to frame rules of court, for the advantage 
of suitors and of the bar, as the courts were to frame rules for the advantage of 
their clerks and marshals? ”’ 


Law 1s Betcium.— A correspondent writes as follows to the Law 
Journal : — 


“The new Palace of Justice at Brussels is a magnificent structure. It covers 
an immense space of ground, is placed on a loftyeminence commanding views 
of the city and of the country for many miles round, and it cost a monstrous, 
an incredible, sum of money. The Royal Courts of Justice in the Strand were 
built at an expense that is amazing; but the Palace of Justice at Brussels can 
boasta bigger bill. The pure white stone with which the latter is built would 
of course turn black ina month in London, and the florid Italian style which 
is in harmony with the palaces and houses of Brussels would look strange and 
outlandish in the midst of London architecture. All the old houses near the 
new Palace are tobe pulled down at once and wide boulevards constructed on 
their site, so that, by the time the scheme is completed, the Belgian tax and 
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rate-payer will have a tremendous reckoning. Let us hope that he will not be 
guilty of the iniquity of putting the burden on the suitors after the English 
manner. 

“There are ‘nineteen’ Courts in the new Palace; civil and criminal busi- 
ness is donein them. The courts are ‘gotup’ wholly regardless of expense. 
Marble, gold, upholstery of the most luxurious character are everywhere. Ip 
the Criminal Courtthere is an admirable arrangement in the shape of a spacious 
box opposite the jury-box, for the use of the counsel engaged in the trial. In 
many of the courts the seats for counsel are at the same distance from the 
bench as inthe Royal Courts; but in the Courts of Appeal the seats for counse] 
are regulated to a very great distance from the bench. The desks provided for 
counsel are only used to place papers on while addressing the court, and are 
not used for writing, as in England. The library and rooms for the bar are 
admirable; but in the former a notice that counsel who desire to defend poor 
prisoners gratis are requested to inscribe their names in the proper book, and 
another notice that gratuitous consultationsare suspended during the vacation, 
rather shock our insular prejudices in favor of afee, even with a dock brief, 
The library has books of infinite interest, notably many volumes of reports, 
both of French and Belgian decisions. The publishers surely must have taken 
the Law Journal Reports as a model. There are the titles at the head of the 
case, the head-note in one type, and the case in another. The facts of the case 
are given, then the judgment, and then the names of the avocats. Many vol- 
umes were printed in double columns. 

“The thought occurs, as these good people have a code, what do they 
want with volumes of reports? We had business in hand, in facta commission, 
and some avocats of very great intelligence gave us plenty of law — pages and 
pages of it. They were asked, ‘Was there anything in the code about it?’ 
‘ Well, yes, two lines that perhaps had some bearing on it.’ ‘ Where, then, doesall 
this learning comefrom?’ ‘Why, from reported cases to be sure.’ A lesson to 
codifiers. But, of course,a code can only propound general principles evolved 
from pastexperience. But legal decisions are evoked by the infinite variety of 
mundane circumstances, which are exactly what the wisest can neither foresee 
nor guard against. Circumstances rule man, not man circumstances. A code 
is only a common law, starting from a modern point. 

‘“The robes of the bar are far superior to our own. The gowns very neat, clean 
and fastened in front so as to lie close to the neck instead of falling away from 
the shouldersin awkward slovenliness, as here; adorned with the pretty white 
ermine tufts instead of the ugly cowl, and covering the body of the advocate, 
like our judges’ robes, not leaving exposed to view that remarkable variety of 
shirt front and waistcoat which characterize without adorning the English 
bar. 
“The earnings ofthe profession seem to vary infinitely, as here. Rumor 
spoke of counsel who got together £4,000 a year. But the bench are paid on 
the most miserable scale. The usual stipend was £300 ayear, the highest judge 
in the land receiving only £540. If the Palace of Justice had been erected at 
half its cost, and the other half had been invested and the interest devoted to 
the increase of judicial salaries, surely that would have been a wise reform. 
Horror seized us when an avocat informed us that some men who could not get 
on in the profession turned judges. 
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‘We were charmed to find how like a counsel in Belgium could be to an 
English barrister. Truly the same profession makes us more akin than the same 
nationality. Wefeel sure that they would all feel at home at the bar mess even 
ona grand night.” 


Coytempt — Straw Bonps. —In the case of Nathans v. Hope,! the 
Court of Common Pleas of New York City, in an opinion by J. F. 
Daly, J., ruled the following points : — 


‘A person who offers himself as surety on an undertaking on appeal in an 
action, knowing that he is insolvent, and with no expectation of paying the 
liability thus incurred, is guilty of a fraud upon the court and upon the judg- 
ment-creditor, in assisting to procure the stay of proceedings, and is guilty of 
contempt, and liable to the imposition of a fine equal to the damage caused by 
his misconduct, and to imprisonment. Where, upon proceedings to punish a 
surety for contempt, it appeared that when he swore in his affidavit of sufficiency 
that he was worth $7,500 over all his debts and liabilities, though he claimed to 
have $74,000 of property, all he could have realized upon at the time would not 
have sufficed to pay the $27,000 of judgments then unsatisfied against him, 
it was held that he was insolvent when he gave the undertaking, and was guilty 
of making a false affidavit of sufficiency.’’ 


The learned judge said that the offense committed by Hope, in the 
language of the cases, consisted of ‘‘ preventing the course of justice,”’ 
and, that this was a contempt, was shown by the case of Hull v. 
L’Eplatiner.? In this last case it was held a contempt of court to pro- 
cure an insolvent person to justify as bail. In Re Fawcett? it was 
held a contempt to become a surety in a bail bond under a fictitious 
name. Other contempts of an analogous character, which consist of 
‘‘interfering with the course of justice,’’ are the following: In a pro- 
ceeding in rem, removing the res beyond the jurisdiction of the court ;* 
taking papers from the files of the court and refusing to return 
them ; 5 for a juror to separate from his associates and mingle with the 
community at large, or to hold communication with persons other than 
officers of the court; ® holding improper communications with jurors ; 7 


1 25 N. Y. Daily Reg., No. 140. ® State v. Helveston, R. M. Charlit. 
* 5 Daily, 584; s. c., 20 How. Pr. 500, (Ga.) 48. See, also, Milo v. Gardiner, 41 
and cases there cited. Me. 549; Perkins v. Ermel, 2 Kan. 325; 
3 9 Phila. 217. Burreli v. Phillips, 1 Gall. (U. 8.) 360; 
* Richard v. Van Meter,3 Cranch C. Alexander v. Dunn, 5 Ind. 122, 126; 
C., 214. Compare Thornton v. Davis,4 Graves v. Monet, 7 Smedes & M. (Miss.) 
Id. 500. 45; Oram v. Bishop, 7 Halst. (N. J.) L. 
5 Barker v. Wilford, Kirby (Conn.), 153. 
285. T State v. Doty, 3 Vroom (N. J.), 403. 
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writing an insulting letter to a grand jury;! spiriting away a witness ;2 
preventing a witness duly subpoenaed from attending court; * interfer-- 
ing with property in custodia legis, as property in possession of a 
receiver; or an assignee in bankruptey;5 or property held under 
mesne process,® such as a writ of replevin;7 but not under final pro- 
cess, as a writ of jfieri fucias.® 


JUDGES AND RatLroap Passes. —Our comments in previous nombers 
on the practice of judges accepting favors from railroad companies in 
the shape of passes appear to have excited considerable interest, and it 
is evident that the people and the bar are very restive under the idea 
that judges, who ought to be entirely impartial in regard to the suitors 
before them, should be the recipients of secret favors from a particu- 
lar class of those suitors. The impropriety of this practice is so clear 
that it is not debatable; though there may be, of course, special cir- 
cumstances which would excuse it. Among the letters which our obser- 
vations onthis practice have called forth, we print the following from a 
reputable practioner in Wisconsin: — 


‘*To those of us who believe that judges should be like Cesar’s wife, the 


general custom of judges accepting passes causes a feeling of shame.“ It is 
always humiliating when a judge takes a bribe, and it is no less excusable 
because it is customary, or because given by a transportation company and 
received by a judicial officer. Bribery is bribery. Custom has been from time 
immemorial the thread-bare excuse of all officers who charge illegal fees or 
receive bribes. In Wisconsin there are about eighty-eight judges, every one 
of whom, I am informed accepts bribes in the shape of railroad passes. One of 
our most prominent judges told me that he had declined passes for a long 
time, but that all the other judges, including the justices of the Supreme Court 
and the judges of the United States courts, accepted them, and he concluded it 
was mere squeamishness on his part, and that he finally accepted them. The 


1 Berg’s Case, 16 Abb. (N. Y.) Pr. 
266. 
2 Haskett v. State, 51 Ind. 176, 180. 

’ Commonwealth v. Feeley, 2 Va. 
Cas. 1. 

* Secor v. Toledo, ete., R. Co., 7 Biss. 
(U. 8.) 518; King v. Ohio, ete., R. Co., 


Thomp. & C. (N. Y.) 59; Parker ». 
Browning, 8 Paige (N. Y.), 388, 390; Sea 
Ins. Co. v. Stebbins, 8 Paige (N. Y.), 565. 

5 Gates v. People, supra. 

® People v. Church, 2 Wend. (N. Y.) 
262. 

7 Knott v. People, 83 Ill. 583; People 


Id. 529; Gates v. People, 6 Bradw. (IIl.) 
383, 386, per Pillsbury, P. J. Compare 
Albany City Bank v. Schermerhorn, 9 
Paige (N. Y.), 372; Bowery Savings Bank 
v. Richards, 3 Hun (N. Y.), 366; s. ¢., 6 


v. Neill, 74 Ill. 68. Compare Horr v. 
People, 95 Ill. 169, 172. 

8 Gates v. People, 6 Bradw. (Ill.) 388, 
888. See articles in 5 Crim. Law Mag. 
151, 483 
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custom is more than indecent; it is scandalous. The meagerness of a judge’s 
salary isno exeuse for his accepting bribes; it is not even a mitigating circum- 
stance. Asolicitor for one of our largest railroads informed me that his road 
sent passes to every judge in every State where his road ran, and that only 
three had been returned that year, and [regretto say not one out of the three 
wasa Wisconsin judge. Can any one doubt that it has its effect? Is it not 
wholesale bribery and corruption? 


Very truly yours, 


A LAWYER.” 
There is a bit of history connected with the above letter which, 
adds a pointed comment to the letter itself. When we received 
the letter, we replied to the writer, requesting the privilege of publishing 
his name as the author of it. This he declined, for the reason that he 
could not jeopardize his own standing before the Wisconsin courts, and 
especially the interests of his clients, before those courts, by printing 
his name to a statement which he insists upon as being the undoubted 
truth. At the same time he put us in possession of statements and ref- 
erences which lead us to believe that, while the charge made against the 
judges of Wisconsin generally may be too sweeping in its character, yet 
in reference to many of them it is true. The point is, that here is a 
practice so odious that a reputable member of the bar, knowing the 
facts concerning it, dare not publish them over his own signature, for 
fear of losing his standing and influence before the courts. 

It has become the fashion in these days to look with real or affected 
suspicion upon any thing which emanates from any oflicial connected 
with a railroad company. We suppose it is hardly necessary to say that 
the business of running a railroad is neither an immoral nor an unlawful 
occupation, nor an occupation which is opposed to a sound public policy. 
The occupation itself being lawful and honest, the possibility that hon- 
est men may be connected with it may occur to persons who think 
calmly and dispassionately. Nay, a little fair-minded reflection may 
suggest the query whether this business of the giving of railroad passes 
to judges may not, instead of deserving the opprobrious name of 
bribery, deserve the more opprobrious name of blackmail. The truth, 
undoubtedly, in the great majority of cases, is that these favors to 
judges are not voluntarily tendered by railroad companies, but are 
solicited by, or on behalf, of the judges themselves, and are given by 
the companies because they can not afford to incur the ill will of influ- 
ential public men, who are not ashamed to demand and receive them. 
No one, we firmly believe, would more gladly see the practice broken up 
than the railroad companies themselves. It diminishes their earnings by 
compelling them to carry gratuitously a class of persons who necessarily 
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have to ride a great deal upon their roads, and who would otherwise 
have to pay fare. It violates that principle of equality — that duty of 
serving the public equally — which is one of the strongest obligations 
which the law puts upon a common carrier. A general public knowl- 
edge of it subjects the railroad companies to a public odium which is 
far more injurious to them than any benefits which they receive through 
the conferring of such gratuities. The framers of the present consti- 
tution of Missouri endeavored to put an end to the practice by incor- 
porating into that instrument the following provision : — 

‘““No railroad or other transportation company shall grant free passes or 
tickets, or passes or tickets at a discount, to members of the General Assembly, 
or members of the Board of Equalization, or any State or county, or municipal 


officers; and the acceptance of such pass or ticket by a member of the General 
Assembly, or any such officer, shall be a forfeiture of his office.’’ 


This provision embodies the most severe denunciation of the practice 
which we have ever seen. It is believed to be to some extent a dead 
letter in Missouri. It is supposed by some that it is not self-enforcing, 
and that legislation is needed to give effect to it. Efforts have been made 
to enact such legislation, but they have been defeated through the per- 
sonal interest of members of the Legislature, who were themselves the 
recipients of these favors. It is believed that, so far as judicial 
officers are concerned, the provision is self-enforcing. It has all the 
elements of a penal law. It prohibits the doing of an act, and declares 
a penalty for the doing of the act. A court of impeachment would 
unquestionably have power to remove any judge who should become the 
recipient of railroad passes in violation of this provision. 


EXTRADITION TO THE InpIAN TeRRITORY. —In the case of Ex parte 
Morgan ! an interesting decision has lately been rendered by Mr. District 
Judge Parker, of the District Court of the United States for the West- 
ern District of Arkansas. The principal chief of the Cherokee Nation 
made a demand upon the Governor of the State of Arkansas for the 
surrender of Frank Morgan, charged with having committed the crime 
of murder in the Cherokee Nation. The Governor of Arkansas issued 
his warrant directing the arrest of the fugitive; the sheriff of Sebastian 
County, Arkansas, arrested him under the warrant; and thereupon he 


1 Not yet reported, but will probably 
appear in the Criminal Law Magazine. 
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applied to Mr. District Judge Parker, for a writ of habeas corpus, 
alleging that he was restrained of his liberty contrary to the constitution 
and laws of the United States. The learned judge very properly held 
that this allegation in the petition gave him jurisdiction to issue the writ 
of habeas corpus, and to inquire into the legality of the detention. But 
he went further: he held two things, one of which is debatable, and the 
other of which seems to involve a total misconception of his jurisdic- 
tion. 

The first was that, the Cherokee Nation being neither a State nor a 
Territory, within the meaning of the Federal statute relating to inter- 
state extradition, the Governor of a State can not lawfully surrender to 
the executive authority of such Nation a fugitive from its justice. 
This question opens up a wide field for debate, and we do not propose 
toenter it. Our own opinion is that the ruling upon this point was 
wrong. We think that the Cherokee Nation is to be regarded neither 
as 4 State, a Territory, nor a tribe of savage Indians, but as an organ- 
ized civil government existing within the limits of the United States, 
having regular courts of judicature, and possessing the undoubted 
right, except so far as restrained by the United States, to punish crimes 
committed within its territorial limits. We also think that the State of 
Arkansas is under no obligation to endanger the lives and property of its 
own citizens by furnishing an asylum for criminals who escape from that 
country. We have not a particle of doubt that the State of Arkansas 
has the power to expel such persons from its borders, and that it has the 
power to surrender them to the executive authority of the Cherokee 
Nation. It has this power unless it parted with it when it entered into 
the Federal compact. There is nota line in the Federal constitution 
which indicates that any State entering into the Federal compact parted 
with the power to surrender fugitives from the justice of any other State, 
Territory, or organized community existing within the territorial limits 
of the United States. All that there is in the Federal constitution on 
this subject simply affirms and makes obligatory the duty of exercising 
this power. It affirms, but does not restrain or take away; and it is 
nonsense to hold, as some courts have held, that, by affirming, it 
excludes what it does not affirm. 

The second thing held by the learned judge was that he had jurisdic- 
tion to take the prisoner out of the hands of the authorities of the State 
of Arkansas, and turn him loose again upon the citizens of that State. 
This is the point decided which most quickly arrests attention. If he 
had such jurisdiction, where did he get it? He clearly shows that the 
Governor of Arkansas did not act in the particular case in virtue of the 
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constitution, or of any law of the United States. It scarcely admits 
of doubt that the Governor did not profess so to act. But there being 
no provision in the constitution or laws of the United States forbidding 
him, either expressly or impliedly, so to act, the question is, where does 
a Federal judge get his jurisdiction to superintend and annul such action 
of a State executive? It is as clear as day that there is no Federal 
question involved, and thata Federal judge has nothing in the world to 
do with it. It may be admitted for the purposes of this conclusion, 
that the action of the Governor of Arkansas was, upon the principles of 
the common law, wholly illegal. But it was not the business of any Fed- 
eral judge to correct his action; no more so than if the Governor had 
issued his warrant commanding that a person be arrested and hanged in 
Sebastian County, Arkansas, fora crime committed in the Indian Terri- 
tory. It was a well meant, but wholly erroneous decision, — another 
case in the catalogue of decisions of the inferior Federal judicatories, 
beginning with the decision of Mr. District Judge Pope, in the case of 
Ex parte Smith, the Mormon prophet,! which involve a total misconcep- 
tion of the boundaries of Federal and State jurisdiction with reference 
to this question. Possibly the United States has power to execute the 
obligation of surrendering fugitives from justice among the States by 
its own officers and its own process, just as it undertook in this way in 
the fugitive slave law to execute the obligation of surrendering fugitives 
from labor. But until it undertakes to exercise this power, the process 
of interstate extradition, though directed by an act of Congress, is 
State process and not Federal process, and the Federal courts have no 
more to do with its execution than the courts of Great Britain have. 
Still less have they anything to do with the act of the Governor of a 
State in surrendering a fugitive from the justice of one of the civilized 
Indian nations, where there is not even a pretense of acting in virtue 
of the authority conferred by the act of Congress. The recent decision 
of the Supreme Court of the United States in Robb v. Connolly,? ought 
to go far towards putting a stop to this train of Federal decisions, 
which, though honestly rendered, are bald ursupations. 

Outside of all these questions lies another, upon which the public 
mind is justly restive, and that is, whether the process of the law in 
doubtful cases is to be turned towards preventing or punishing crime. 
It would really seem that when a man commits an atrocious crime, he at 
once becomes a favorite of the constitution and laws. He discovers 
that the great provisions of Magna Charta, repeated as they are in our 
Federal and State constitutions, were framed for his especial benefit. 


1 3 McLean, 146. 


2 4 Sup. Ct. Rep. 544. 
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OBITUARY OF THE Proression. — David Rorer. — The Hon. David Rorer, 
of Iowa, died last week at an advanced age. He is well known as the 
author of a work on Interstate Law, and another work on Judicial Sales. 
His latest work on the Law of Railways was issued from the press of 
Messrs. Callaghan & Co. but a short time before his death. 


* 
* * 


Noah H. Swayne. —'This eminent judge died in New York City on 
the 8th of June, in his eightieth year. The following sketch of his life 
was drawn up by a committee of the Bar of Ohio, his adopted State, 
appointed at a memorial meeting : — 


“Justice Swayne was born in Culpeper County, Virginia, of Quaker parent- 
age, on the 7th day of December, 1804. His father died when he was four 
years of age, leaving him to the care of his mother, who was an excellent woman 
of marked vigor of mind, who carefully watched over the education of her sons. 
After attending school until he was thirteen years old, he entered an academy 
in high repute among the Society of Friends, in Waterford, Virginia. 

“At fifteen years of age he commenced the study of medicine, but the death 
of his preceptor at that time led him to abandon that pursuit. He returned to 
school at Alexandria, where, under a good classical instructor, he made a 
thorough preparation for college. The failure of his guardian prevented his 
entering upon a college course, and he was again disappointed in his purposes 
of education. He then became a student of law, at Warrenton, in the office of 
John Scott and Francis P. Brooks. One of his colleagues was Henry S. Foote, 
afterwards Governor and United States Senator from Mississippi, who con- 
tinued an intimate friend until his death. 

‘After he was admitted to the bar in Virginia, in 1823, owing to the existence 
of slavery there, he resolved to remove to the State of Ohio. He spent the 
year of residence necessary before he could be admitted to practice in this State 
at Zanesville, and then removed to Coshocton, and entered upon the practice of 
law there in 1825. 

‘*His success was considerable and immediate. He was appointed prosecut- 
ing attorney of Coshocton County in the first year of his practice, and in 1829 
was elected to the House of Representatives of the State from that county. 

‘*In 1830, President Jackson appointed him the United States attorney for 
the District of Ohio. As the United States courts were then held in Columbus, 
he removed to this city, and remained a citizen of Columbus until after he 
removed to Washington as his place of residence, subsequent to his appoint- 
ment as a Justice of the Supreme Court. 

**In 1832, he was married at Harper’s Ferry, Virginia, to Miss Sarah Ann 
Wager, a lady of cultivation, of great moral worth and superior judgment. His 
wife was the owner of slaves at the time of their marriage, but agreeing with 
her husband as to the wrong of slavery, they were all emancipated. 

‘*He was now fully launched upon the duties of his profession, and became 
eminent both in civil and criminal practice. His earlier career was marked by 
his ability as a jury lawyer. His cross-examination of witnesses and his 
addresses to the jury attracted great attention and admiration. He was also 
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an industrious reader of cases, and from the first, carefully noted the points 
decided upon the various questions which arose in his examinations. These he 
so arranged and preserved that he could refer to them upon a moment’s notice, 
and was able to produce precedents and authorities which, in that day, made 
him a formidable opponent in nisi prius practice. He was employed in many 
of the leading cases arising in Central Ohio, both the State and Federal courts, 
and was either associated with or opposed to Ewing, Stanbery, Hunter, God- 
dard, Wilcox, Swan & Andrews, Chase, Corwin, Fox, Thurman, Green, Olds, 
and many others of that generation of lawyers, as well as many of the genera- 
tion who succeeded them and remain. 

‘In February, 1862, President Lincoln appointed him an associate justice 
of the Supreme Court of the United States, which appointment was unanimously 
contirmed by the Senate. He occupied this position and performed its varied 
duties until January, 1881, when he retired, under the provision of the statute 
for that purpose. Besides his professional duties thus briefly sketched, he per- 
formed many and varied public services. 

** From 1837 to 1840 he served as a Fund Commissioner of the State of Ohio, 
with Alfred Kelley and Judge Gustavus Swan, at a very critical period of the 
financial affairs of Ohio. ; 

‘He also aided in establishing the institutions for the education of the blind 
and deaf and dumb, and the first asylum for the insane. 

** At the outbreak of the war of secession he gave his whole time in aiding 
Governor Dennison to put troops in the field, and felt a deep interest in the 
event. His eldest son and partner, with his entire approbation, went into the 
service, and served throughout the war with distinction. 

‘As justice of the Supreme Court his circuit covered a large extent of terri- 
tory, and at one time he had assigned to him another circuit, which required 
him to hold court in New Orleans and other Southern cities. 

‘*His labors were arduous, but he always performed them with cheerfulness 
and promptness. He was greatly aided in the decision of his cases and the 
writings of his opinions by the practice he had followed of preserving a refer- 
ence to all authorities he had examined in the preparation of his cases at the 
bar. 

‘His services upon the Supreme Bench are best set forth in the language of 
Chief Justice Waite upon his retirement: — 

*«* Hon. Justice Swayne took his seat upon the Supreme Bench at the begin- 
ning of the late civil war, when the chief justice was considerably more than 
eighty years of age, and four out of five of the associates were either over, or 
but little under, seventy. He came fresh from a large practice at the bar, and 
brought with him an unusual familiarity with adjudged cases, and settled 
habits of labor and research. As might have been expected, he soon became 
one of the most useful members of the court, and took an active and leading 
part in all its work. During the nineteen years of his judicial life both public 
constitutional law has been presented to the court in a great variety of phases, 
and each successive term brought its new cases and its consequent new ques- 
tions. What part he bore in this important service, and how well he bore it, 
is best shown in the pages of the thirty-seven volumes of our reports which 
have been filled since he came on the bench. Being favored with uninterrupted 
good health and great capacity for endurance, he has rarely been absent from 
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his seat here, or in the consultation-room when required, and never except from 
necessity. His record as a judge is consequently the record of this court during 
his service, and in his voluntary retirement he can have the satisfaction of feeling 
that his judgments here and elsewhere have been, as he believed to be, right. 
If at times he differed from his associates, he could always give a reason for 
what he did. His courtesy of manners on and off the bench will never be for- 
gotten, and he carries with him as he leaves the court the esteem of every one 
of his associates. It has been his good fortune to be not only a student of the 
law, but of general literature as well. He has always been a welcome guest 
wherever he has gone, and we hope he may live long to enjoy the reputation he 
has won, the society of his family and friends, and the pleasure of his books.’ ”’ 


LovistaNA RULE As TO THE CoNSTRUCTION oF StTaTUTEs. — A learned 
correspondent at New Orleans sends us the following: — 


“In No. 8, Vol. XVIII., at p. 496, of your valuable periodical, I find a common 
and unwarranted error regarding Louisiana law. Under the topic, ‘Home- 
stead Laws Liberally Construed,’ you say: ‘A decision is still occasionally (the 
italics are mine) met with, we believe, in Louisiana and Minnesota to the effect 
‘that homestead laws, being in derogation of common law (the italics are mine), 
are to be strictly construed.’ There are in this sentence two errors, so far as 
Louisiana law and jurisprudence are concerned, one implicit, the other explicit. 
Louisiana jurisprudence will never contain any other doctrine but that of strict 
construction of homestead and exemption laws, unless by some misfortune a 
lawyer reaches the bench who is ignorant of the most elementary rule of inter- 
pretation of statutes. 

‘““No Louisiana decision ever held that ‘ homestead laws’ were in derogation 
of the ‘common law,’ and therefore should be strictly construed. The juris- 
prudence of the common-law States (and by that I mean such States as, saving 
when changed by statute, the common law governs) and the jurisprudence 
of Louisiana are both correct. They found their respective doctrines of liberal 
and strict construction on the same elementary rule of interpretation. The 
common-law States’ jurisprudence reasons: Land is, as a general rule, not 
seizable for debt by a creditor. The statutory right to seize is, therefore, in 
derogation of the general rule, and an exception to this statutory right being 
in consonance with the general rule, must be liberally construed. Louisiana 
jurisprudence reasons: The property of the debtor is the common pledge of 
all his creditors, and is liable for all the consequences attending his failure to 
fulfill his obligations.1_ This is the general rule. The homestead and exemp- 
tion laws are exceptions to the general rule, and, being such, should be strictly 
construed. The jurisprudence of ‘the common-law States is that statutes in 
derogation of the common law must be strictly construed, and no matter what 
the form of the logic, in liberal interpretation of homestead laws, the sub- 


' Rev. Civ. Code, Arts. 1968, 3182, 3183. 
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stance is that the statute giving the right to seize must be strictly interpreted, 
With Louisiana, there is no such doctrine, for the reason that the common law 
never governed here, the civil code establishing the law and the doctrine; 
‘The distinction of laws into odious laws and laws entitled to favor, with a 
view of narrowing or extending their construction, can not be made by those 
whose duty it is to interpret them.’! There is no such doctrine in Louisiana 
jurisprudence as that laws in derogation of common (natural) right are to be 
strictly construed, though there is the rule that exceptions to the general rules 
must be. The jurisprudence of the common-law States and of Louisiana rest 
their interpretation on the theoretically different, practically identical canon 
of construction. The general rule in the common-law States is that land is 
not liable to seizure; the general rule in Louisiana is that itis. This solves the 
difficulty and reconciles the conflict. You will find in some of the States — 
New York, I think —that the doctrine of liberal interpretation of homestead 
laws is not applied to laws exempting personal property (chattels), which are 
strictly construed, and for the reason that personal property was seizable at 
common law, and the exemption, being the exception is strictly construed. 

‘*T have been lengthy in my exegesis of the interpretation of these statutes 
in Louisiana because Thompson, in his work on Homestead, falls into the same 
error you do, and because I conjecture that attorneys but too often cite our 
decisions for authority, knowing absolutely nothing of the principles of the 
Louisiana Code. Warn your readers, when they find a Louisiana decision 
for or against, to inquire if Louisiana law be not different from the common 
law. Now and then in the law journals comes a criticism that pictures our 
court as ignorants, when the writer with more inquiry might have cor- 
rected his crude notions of Louisiana law. They do as you and Thompson 
have done,—undertake to criticise and doubt’ the correctness of Louisiana 
jurisprudence by the standard of the principles of the common law. Not long 
ago the Central Law Journal contained an article on the burden of proof in 
will contests, founded on the insanity of the testator, and of course the author 
touched on Loujsiana decisions and embodied them in his criticism. 

‘* Yours, etc., 
E, MOIsE.” 

1. From the information furnished by the above learned writer, we 
see no reason for concluding that the rule in regard to the construction 
of homestead and exemption laws ought tobe different in Louisiana 
from that in any other State. There is no general rule in the American 
States other than Louisiana to the effect that land is not subject to 
seizure for debts. This was the English common law, and this may 
have been the rule to a certain extent in the early jurisprudence of this 
country ; but we apprehend that in every State in the Union, for more 
than half a century, and hence long prior to the enacting of any home- 
stead law, executions have been leviable upon real estate as well as upon 
personal property. This being the general rule in the American States, 


1 Rev. Civ. Code, Art. 20. 
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a statute creating a homestead exemption creates an exception to this 
general rule in States other than Louisiana, as much as in Louisiana ; 
and there is hence just as much reason why such statutes should be 
construed strictly in other States than Louisiana, as in Louisiana: just 
as much, and no more. 5 

2. There is no principle of jurisprudence founded in reason or in 
sense which exacts that a statute which creates an exception to a gen- 
eral rule should be strictly construed. The reverse may be the true 
rule in many cases. The general rule may be a rule of hardship, 
injustive, or impolicy, as many of the rules of the common law are. 
The statute creating an exception to it may hence be a remedial statute ; 
and the rule laid down by Blackstone is just as good a rule in Louisiana 
as in Missouri, that in construing a remedial statute the court should 
have reference to the mischief of the old rule and the remedy intended 
by the Legislature, and should so construe the statute as to suppress 
the mischief and advance the remedy. The section of the Louisiana 
Code above quoted, to the effect that the property of the debtor is the 
common pledge of all his creditors, and is liable for all the consequences 
attending his failure to fulfill his obligations, so far as it is anything 
beyond a mere platitude, expresses a general rule of American juris- 
prudence, —a rule which is undoubtedly the law in Missouri, and we 
believe in every State of the American Union, no less than in Louisiana. 
There is nuthing in it which exacts a different rule of construction in 
the case of homestead and exemption laws from that which obtains in 
other States of the Union. That rule, upon every principle of common 
sense, requires the judge to remember that he is not a legislator, but 
that he must give to the statute a faithful interpretation, according to 
its obvious meaning, without reference to his own opinion of its justice 
or policy; but that if its meaning is doubtful, or if the manner in 
which it is to be applied in a particular instance is not clear, he must 
remember the reasons for which it was enacted; that is to say, he must 
remember that it was enacted to prevent the hardship and impolicy of 
an insolvent debtor being stripped of everything in the shape of prop- 
erty, turned out of his home with his family, and cast upon the charity 
of his friends or upon the bounty of the public for support; and he must 
construe and apply it so as to prevent this mischief and give effect to 
the purpose of the Legislature in enacting it. Homestead and 
exemption laws repeal pro tanto the rule that every man’s property is a 
common pledge for his creditors. Under the operation of these laws, 
a certain amount of a certain description of property owned by persons 
of a particular description, ceases to be a common pledge for creditors, 
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and creditors do not extend credit on the faith of the existence of such 
property. This being so, no right of the creditor is infringed by the 
statute in refusing to allow him to seize, under his execution, the 
exempted property; and it is, therefore, not true, as the Louisiana 
court has said in several cases,! that such a law ‘ is in derogation of 
common right, and must be strictly construed.’’ 


Law ScHoots anp ApMIssions TO THE Bar. — We find in a late num- 
ber of the American Law Record a statement that Professor M. D. 
Ewell, a well known law writer, and professor in the Union College of 
Law, at Chicago, has compiled and published the following statement 
regarding examinations for admissions to the bar: ‘‘Summary. Whole 
number of students from offices examined by Professor Ewell in the 
last six years, 58; number who passed all four topics, 4; number who 
failed in all, 31; number who failed in one or more, 23.’’ Referring 
to these examinations, he says they were not difficult, and closes with 
the statement that so far as his observation extends, a student studying 
law in an office is practically studying law alone, and that the above 
results show the fruits of such study. ‘‘The conclusion,’’ continues 
the Law Record, ‘‘in the main is probably correct, and substantially 
agrees with our own observations on the subject; but the fault lies as 
much with the law colleges as with the law practitioners, and arises from 
the fact that there is very little co-operation between them at any time, 
and prior to the student’s matriculation, none at all. It appears that 
graduation from a law school in Illinois, and we understand it is the 
same in other States, admits to the bar without further examination. 
We believe this practice to be an evil, and we would in no case exempt 
an applicant for admission to the bar in any State simply for the reason 
that he holds a diploma from a law school. We are opposed to any 
discrimination between students who have attended such institutions, 
and those who have toiled under greater difficulties, whether at home or 
in the office of a practitioner, to acquire a knowledge of the law. Let 
them all pass the same ordeal in their final examination for admission to 
the bar, and if the applicants from the law schools show the superior 


training, that fact will be ample commendation for their system of edu- 
cation.”’ 


1 Guillory v. Develle, 21 La. An. 686; 
Fuselier v. Buckner, 28 La. An. 594; 
Todd v. Gordy, 28 La. An. 666; Briant 
v. Lyons, 29 La. An. 65. 
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At the fourth annual meeting of the Missouri Bar Association, which 
took place at Sweet Springs, on July 2d, a report was filed from the 
Committee on Legal Education and Admission to the Bar, calling atten- 
tion to the fact that candidates are admitted to the bar in Missouri upon 
the mere production of a diploma of either of the two law schools of 
Missouri, and proof of good moral character. The report also pointed 
out that each of the numerous circuit courts in Missouri has power to 
admit candidates to the bar after an examination. No action was taken 
upon the report. The matter which a bar association should look to 
first, the personnel of the bar, was overlooked, and no protest, except 
that embodied in the report, was entered against the stupid and disgrace- 
ful state of legislation in Missouri upon this subject. The plan of 
making the professors of law schools judges of the fitness of a young 
man to be a member of the bar is fundamentally wrong. It was not 
devised with any view of promoting the honor or efficiency of the bar, 
but was devised with the sole motive of keeping up the membership of 
the law schools. The systematic study of the law deserves to be 
encouraged. As a general rule this study is only had in law schools. 
Study in offices consists in haphazard reading, mixed with errand run- 
ning, book-keeping and other business, and it seldom results in an uni- 
form understanding of the leading principles of the law in their various 
applications. But the course of study in the law schools is entirely 
too short to qualify any person, however apt, to discharge the duties of 
an attorney and counselor at law. In two or three of the Eastern 
schools the course of study is now three years. In the Western schools 
it is now, for the most part, nominally two years; but in some of these 
schools the terms are so short and the vacations so long that the time 
actually consumed in study is little more than one year. Until a com- 
paratively recent period, the course of study in the law school of the 
University of Iowa was but one year, or about nine months in all; but 
Prof. Ross, the Chancellor of that school, and other of its real friends, 
took hold of the matter, and finally secured the passage of an act 
extending the course of study to two years of nine months each; so 
that that law school is no longer among the law schools — now happily 
few in number — which advertise to railroad young men into the legal 
profession in the shortest time, without stop or change of cars. Three 
previous biennial legislatures had considered the matter, and in each 
one a bill having the same object in view had been defeated or had per- 
jshed. Prior to the passage of this salutary laav, the Iowa law school 
had been grinding out, as by machinery, annual batches of alleged law- 
yers from one hundred to one hundred and thirty in number; but now, 
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for some years at least, the faculty of that school do not anticipate that 
it will graduate one-third as many; so that this school has made the 
honorable record of sacrificing a fictitious prosperity for a real principle. 

While on the subject of legal education, we desire to enter a protest 
against the system of education pursued in the old colleges. We do not 
stand alone in the conviction that Harvard and Yale, and their imitators, 
great as is the good which they have done, stand in the attitude of perpe- 
trating a crime against the rising generation. This crime consists in the 
keeping up of a system which requires a young man, in order to have the 
reputation of being well educated, to load his memory with a vast amount 
of useless knowledge. In this category of useless knowledge we 
especially desire to put Greek and the higher mathematics. A horse 
which is required to run a race with an extra weight on his back is said 
to be handicapped. Useless knowledge, instead of being a help in the 
battle of life, is a handicap to the intellect. ‘The really successful men, 
the great brain-workers, know that the art of succeeding consists largely 
in the art of forgetting. The process of remembering is a continued 
intellectual exertion; a constant succession of cerebral reverberations, 
which expends the force of the brain. The remembering of useless 
knowledge is, therefore, the expending of the force of the brain upon 
useless things. It is the case of a pedestrian carrying a knapsack full 
of dirt, or a soldier carrying a grindstone in his haversack. The talk 
about requiring a young man to study Greek or mathematics for mental 
discipline — which talk is still kept up by certain college professors — 
is not adelusion merely ; itis anabomination. It signally demonstrates 
the unfitness of those persons for the office of educating the young. A 
general course of study should be carried on to a certain period in the life 
of the boy; but when this period is reached, all his studies should have 
reference to preparing him for his special pursuit in life. With a bright 
boy, this period will be reached at the age of sixteen. If the boy has 
the qualities which will make a good lawyer, he, or his parents, or his 
instructors ought to know it by this time. At this time he ought to be 
put to the study of the law. Instead of thinking Greek, he ought 
to commence thinking law. Instead of concentrating his mind upon 
the solving of mathematical problems, he ought to concentrate it upon 
the study of legal judgments and forensic arguments. Such other 
studies as are useful to a lawyer ought to be carried on at the same 
time, especially the study of history, the Latin, and some of the modern 
languages. If he is going to be an engineer or architect, let him study 
mathematics.- If he is going to be a theologian, let him study Greek ; 
but if he is going to be a lawyer, do not let him waste the most valuable 
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years of his life in acquiring a mass of knowledge which, when the real 
race of life commences, he will have to cast aside as an impediment. 
The five years from sixteen to twenty-one are priceless years. If a boy 
devotes these five years to the study of the law, in whole or in part, he 
will become grounded in the principles of the law to an extent which no 
after study can reach. 


For tHe Doc Days. —The weather is very warm; the courts are 
mostly adjourned, and our learned readers will not forgive us if the 
dainties which we offer them in this number contain too much solid 
matter. Here are a few things ina state of solution, which renders 
them capable of being easily assimilated : — 


An orange rind on the pavement 
Sent the lawyer head over heel; 
He split his doeskin trousers — 
He shook up his morning meal, 
While the wreck of his new Prince Albert 
Wouldn’t tempt a tramp to steal, 
So he sadly said to his tailor: 
**T’ve lost a suit on ‘ appeal.’ ”’ 
—Life. 
The Boston Herald says: ‘‘ General Grant would have been better 
fixed had he been provided with a guardian instead of a Ward in finan- 
cial affairs.’’ 


The host: ‘* Allow me to introduce my friend, Lawyer A.’’ ‘The 
guest: ‘* Certainly ; there are honest men in all.professions! ’’ — Coke’s 
Comicalities. 


Clerk of the court: ‘‘ Owen Doherty! are you Owen Doherty?’’ 
Prisoner, with a merry twinkle in his eye: ‘* Yes, begorra, I’m owin’ 
everybody! 


Ordered to clear the court, an Irish crier at Ballinasloe did so by this 
announcement: ‘* Now, then, all ye blackguards that isn’t Pe homey ers must 
lave the court.’’ — Blackstone. 


The Albany Law Journal recently expressed the following wish: 
‘* We would gladly see Wall Street and all that therein is, sunk in its 
neighboring Hell Gate.’’ Apropos of this, a firm of Wall Street law- 
yers write to the Albany editor as follows: ‘‘ Great Heavens! What 
have we done?’’ ‘To which the learned editor replies: ‘*‘ We would not, 
of course, include the righteous men, i.e., the lawyers, in our aspira- 
tion against Sodom.”’ 
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The young law student who told his father that he had been out the 
night before studying Blackstone, failed to tell him it was at the min. 
strels. — Marathon Independent. . 


A correspondent of the Pall Mall Gazette sends to that paper the fol- 
lowing account of what happened the other day in Queensland: ‘4 
Chinaman had to give his evidence, and was asked how he would be 
sworn. His reply was, ‘Me no care; clack ’im saucer, kill ’im cock, 
blow out ’im machee, smell ’im book, allee samee.’ He was allowed to 
* smell ’im book.’ ’’ 


A lawyer hired to defend a thief, opened his conference with the 
latter by saying: ‘‘ Now, don’t be ashamed to tell me everything. 
Remember we are one now.’’ ‘* Yes, I know,’’ replied the thief, ‘‘ that 
the business we are both in ought to make us pals; but, for gracious 
sake, don’t be too familiar with me before the jury. They may think 
me as dangerous to the community, and find me guilty just to get even 
with you.’’ — Chicago Sun. 


“ Lawyers who delight in 
The trade of quarreling and fighting, 
Should be as kind and tender hearted 
To those who with their cash have parted, 
Ne’er from the paths of honor swerve, 
But hold compassion in reserve, 
And where they see no hopes of booty 
Abate the rigor of their duty.’’ 
—The Pleader’s Guide. 

The following little scene, says the Graphic, actually occurred in the 
Supreme Court: — 

The Chief Justice. ‘‘ Mr. Williams, we think you ought to accredit 
this court with some knowledge of the law, and not occupy so much time 
in discussing elementary propositions.’’ 

Mr. Williams. ‘* May it please your Honors, I did so accredit the 
court below, and did avoid, therefore, the discussion of elementary 
principles, and for that reason I have been obliged to take this appeal.” 


Mr. Edward B. Gillette, of the Massachusetts bar, tells an amusing bit 
of advice given him by Mr. Choate. ‘‘ Let me give you my dying advice,”’ 
said the great lawyer ; ‘‘ never cross-examine awoman. Itisnouse. They 
can not disintegrate the story they have once told ; they can not eliminate 
the part that is for you from that which is against you, They can 
neither combine, nor shade, nor qualify. They go for the whole thing, 
and the moment you begin to cross-examine one of them, instead of 
being bitten by a single rattlesnake, you are bitten by a whole barrelful. 
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I never, excepting in a case absolutely desperate, dared to cross-examine 
a woman.’’ — Washington Law Reporter. 


Curious comments by a judge, even in the presence of a prisoner, 
though extremely rare, are not unprecedented. Mr. Justice Maule once 
addressed a phenomenon of innocence in a smock frock in the following 
words: ‘* Prisoner at the bar, your counsel thinks you innocent; the 
counsel for the prosecution think you innocent; I think you innocent. 
But a jury of your countrymen, in the exercise of such common sense 
as they possess, which does not seem to be much, have found you 
‘guilty,’ and it remains that I should pass upon you the sentence of the 
law. That sentence is that you be kept in imprisonment for one day, 
and, as that day was yesterday, you may go about your business.’’ The 
unfortunate rustic, rather scared, went about his business, but thought 
that law was an uncommonly puzzling business. — Ez. 


A story illustrative of the craze in Chicago for entering the plea of 
self-defense: Three men quarrelled in a room above a saloon, when one 
of them fell dead from heart disease. The others were fearful that 
they would be charged with murder; so one went to the saloon and 
enticed the bar-tender out, while the other carried the corpse down and 
placed it in a chair with its head on a table, as if sleeping off a drunk. 


When the bar-tender returned, the two men took a drink, saying the 
drunken man in the chair would pay for it, and went away. The bar- 
tender soon shook his customer and demanded his pay. The corpse fell 
over on the floor, and, as the bar-tender stood trembling with fear, the 
two men returned with an officer. The bar-tender, anticipating his 
arrest, quickly said: ‘‘ He struck me first.’’— Crim. Law Mag. 


Of all the good attorneys who 

Have placed their names upon the roll, 
But few could equal Baines Carew 

For tenderheartedness and soul. 
Whene’er he heard a tale of woe 

From client A. or client B., 
His grief would overcome him so 


He’d scarce have strength to take his fee. 
* * * 


He made out costs, distrained for rent, 
Foreclosed and sued with moistened eye — 
No bill of costs could represent 
The value of such sympathy. 
No charges can approximate 
The worth of sympathy with woe; 
Although I think I ought to state 
He did his best to make them so. 
VOL. XVIII 47 
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Tue Mistake or A Great Lawyer. — In his speech on the platform 
in the Chicago Democratic Convention, Gen. Butler pointed to the pict- 
ure of Washington above him, and said in substance that the father of 
his country could not have passed the present civil service examination 
for a twelve-hundred-dollar clerkship. In proof of this he mentioned 
the fact that in Washington’s will, which was in his own handwriting, 
the word * clothes ’’ was spelled ‘‘ cloaths.’’ This allusion to Wash- 
ington’s will was another instance of a great lawyer going wrong. A 
hundred years ago the word was commonly spelled as Washington spelled 
it. In the case of Branch v. Ewington,! it is so spelled, in the Dublin 
edition of Douglas’ Reports, 1789. 


Missourr Bar Association. — This body held its fourth annual meet- 
ing at Sweet Springs, July 2d and 3d. Several interesting papers were 
read. The principal feature of the meeting was the annual address by 
Hon. Robert A. Bakewell, of the St. Louis Court of Appeals, on the 
subject of ‘* Law and Mob Law.’’ This address was very highly spoken 
of. Thomas C. Reynolds, of St. Louis, was elected President for the 
coming year. Scarcely had this deserved honor fallen upon Gov. Rey- 


nolds than he was notified of an appointment by the President of the 
United States as a member of a Commercial Commission to visit the 
States of Central and South America. This latter appointment was not 
political, for Gov. Reynolds is an old-line Democrat ; but it was a recog- 
nition of his fitness for the place, by reason of his high character, his 
wide knowledge, and his familiarity with the language and institutions 
of the Spanish-American Republics. He resided for a time in the city 
of Mexico, and, we believe, held the office of Minister of Public Works 
under the ill-fated Maximillian. 


American Bar Association. — The annual meeting of this body will 
be held at Saratoga Springs, New York, on Wednesday, Thursday, and 
Friday, August 20th, 21st, and 22d. The main features of the meet- 
ing will be the address of the President, Cortlandt Parker, of New 
Jersey ; the annual address by John F. Dillon, of New York; papers on 
the following subjects: ‘‘The Rise and Probable Decline of Private 
Corporations in America?’’ by Andrew Allison, of Nashville, Tennes- 
see; ‘‘ The Citizen in Relation to the State,’’ by Alexander Porter 


1 2 Doug. 500. 
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Morse, of Washington, D. C.; ‘* Stock Dividends and their Restraint,’’ 
by M. Dwight Collier, of St. Louis, Missouri; ‘* The Prevention of 
Defective and Slipshod Legislation,’’ by Simon Sterne, of New York; 
and the annual dinner on Friday evening at 8: 30 o’clock, at the Grand 
Union Hotel. These meetings are always very enjoyable. They are 
gatherings of the choicest spirits of the American bar. A number of 
distinguished men are always in attendance. The debate last year on 
the subject of Judicial Supremacy was the best off-hand debate which 
we ever listened to. If any one has deluded himself into the belief that 
eloquence is declining in America, we ask him to read that debate as 
given in the published proceedings. The banquet at the Grand Union 
Hotel has always proved a most elegant and enjoyable affair. 


As American Lawyer Mave A German KyiGut. — A recent number 
of the North German Gazette contained a paragraph of which the fol- 
lowing is a translation : — 

“We learn that His Majesty the Emperor: has conferred on Mr. Charles 
Gibson, of the St. Louis Bar, the Crown Order of the second class. Mr. Gibson 
served as Solicitor-General under President Lincoln; has occupied for forty 
years a prominent position in the judicial and political world, and has taken 
frequent occasion to show his sympathy for Germany and its interests. He 
worked with great success for the Rhine flood sufferers, and has endeavored 
with energy to aid the interests of the German people. The honor conferred 
upon this gentleman will undoubtedly cause great satisfaction in the widest 
circles of the Union.”’ 

Mr. Gibson, about a year ago, was also the recipient of a similar 
honor from the Emperor of Austria, who created him a commander of 
the order of Franz Joseph. He has in his possession two large and 
beautiful vases, presented to*him in 1859 by the present Emperor 
of Germany, then King of Prussia, bearing an inscription composed by 
Baron von Humboldt, in which he is described as ‘‘ the unselfish advo- 
cate of justice.’’ These were given him in recognition of his services 
in defending in our courts certain subjects of the King of Prussia, who 
had been accused of crime. By the way, St. Louis is carrying off 
quite a number of these honors. Our fellow-citizen James B. Eads, 
the great engineer, was recently the recipient of the Prince Albert 
medal. These graceful recognitions of merit, extended to our private 
citizens by foreign governments, ought not to be despised, but ought to 
be received in the spirit in which they are tendered. The Federal con- 
stitution contains a provision which prohibits the acceptance of such 
honors by officers of the United States. 1t applies only to persons 
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holding offices of trust or emolument under the United States, and was 
designed to guard against the possibility of such persons being swerved 
from their official duty by honors conferred by foreign governments, 
But no reason exists why private citizens should not become the recipi- 
ents of such honors. Dr. Jackson, of Boston, received from Napoleon 
the Third, the Grand Cross of the Legion of Honor, for his services to 
mankind in the invention of an anesthetic which enables surgical opera- 
tions to be undergone without pain. The French government has re- 
cently, with eminent propriety, conferred the same honor upon Dr. 
Koch, of Germany, for his researches in discovering the cause of the 
Asiatic cholera. If Dr. Koch’s conclusions are correct, he has con- 
ferred, if possible, a greater benefit upon mankind than that conferred 
by Dr. Jackson, or that conferred by Dr. Jenner; for he has proved 
that cholera gets into a man’s body in but one way, down his throat in 
his food or drink. 


APPELLATE Courts AND REvERSALS. — We commend to our readers 
the following observations, from the pen of a lawyer of high standing: — 


Rome, Ga., July 18, 1884. 
** To the Editor of the American Law Review: 


‘Inthe last number of the Review you copy from the Virginia Law Journal, 
an article reflecting upon the circuit courts, because so many of their decisions 
reviewed by the appellate courts are reversed. The editor of the Journal says, 
this is ‘the best, if not the only test of the circuit bench;’ and because the 
statistics seem to show that about half the cases so reviewed are reversed, he 
concludes that the circuit courts err in about half the cases they decide. In 
your comments you say, ‘the number of reversals is a scandal to American 
jurisprudence,’ but you attribute the blame as much to the appellate as to the 
circuit judges. I beg leave respectfully to dissent from these positions. 
Whether the ‘test’ alluded to be a true test of the ability of the circuit judges, 
is a matter of no great importance; but that it fails in practice is shown in your 
comment, and is fitly illustrated in your reference to Sir George Jessel. 
Further proofs may be found in the records of the circuit courts of almost any 
of the States, which I venture to say will show that the ablest of the circuit 
judges are reversed about as often, or in as large a per cent of their decisions, 
as the weakest. But the conclusion of the Journal that the circuit courts err 
in about half the cases they decide, because about that proportion of the cases 
reviewed are reversed, is an error of more importance. This, if true, would 
not only be ‘ strange,’ but lamentable and alarming, and would be justly char- 
acterized as a scandal to American jurisprudence. But the position is wholly 
erroneous; being, in fact, another result of the fallacious ‘test’ before alluded 
to — fallacious, because it assumes that the small number of cases reviewed 
. are a fair criterion of the great multitude of cases tried in the circuit and never 
heard of in the appellate courts; while the fair presumption is that this great 
multitude of cases, not being excepted to, were correctly decided. It is safe to 
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say that the cases carried up do not exceed one in ten of those contested in the 
circuit courts, probably not near so many. If only one-half of these are found 
to have been erroneously decided, then we can not legitimately conclude that 
the circuit courts err in more than one-twentieth of the cases decided by them. 
And, lastly, I sumbit that reversals in the appellate courts, amounting to one- 
half the cases reviewed, are not only no scandal to our jurisprudence, but not 
even a reflection upon our judges, circuit or appellate; that it is, in fact, about 
the result which should be expected, presuming all our judges to be reasonably 
competent. Judges of undoubted ability and purity often differ and often err; 
and a single mind is much more liable toerr than anumber of minds concurring. 
In your comments on the article in question, you show that one of the ablest 
of the English judges was reversed in more than half his decisions which were 
excepted to. Kent and Story were both sometimes currected by appellate courts, 
how often, I have not taken the trouble to inquire. And the same is doubtless 
true of every great judge who has presided at nisi prius. But for this liability 
of even the best minds to err, what would be the use of appellate courts at all? 
Or would society be compensated for the expense of our appellate systems and 
the innumerable evils of ‘the law’s delay,’ if only one case in twenty of 
those reviewed was found to have been erroneously decided? Whenever affirm- 
ances become the rule, as the editor of the Journal says they plainly should be, 
and reversals the exception, then appellate courts will not long retain place in 
our judicial systems, for there will be no longer any need of them. But such 
will never be the rule, let our judges become ever so able. Such a result or 
rule would be a crushing rebuke to the legal profession, who carried up cases 
in which there plainly was no merit. The result of increasing the ability of the 
circuit bench would be to diminish the number of cases carried up, and not to 
diminish the number of reversals. As long as cases are carried up at all, the 
number of reversals ought to be and will be one-half or more. Why? Because 
as a general rule, we may say that only those cases are carried up in which 
competent counsel conclude that the circuit judge has erred. Such counsel, 
although on the average less able than the judge, have inthis matter greatly the 
advantage over him, for the reason that they can take all reasonable time to 
investigate and review his decision before carrying it up, while he must gener- 
ally make the decision promptly and without time for investigation or mature 
reflection. Is it a matter of surprise that counsel should under such circum- 
stances succeed as often as they fail in convincing the appellate court of the 
error which they complain of? In truth, but for the manifest leaning of the 
appellate courts in favor of the lower courts, in this contest between counsel 
and the latter courts, the number of reversals would be, as in my opinion it 
ought to be, much greater than at present. And I protest against the great 
influence of the AMERICAN Law REvVIEw being used to foster this tendency in 
appellate courts to discourage a resort to them by parties who feel aggrieved 
by decisions of the circuitcourts. These appellate courts have been established 
because there was a need of them. Their end is to improve the administration 
of justice — to remedy the inevitable shortcomings of the courts of first resort; 
and their jurisdiction should be exercised freely for the attainment of this bene- 
ficial end. Suitors should not be.greeted by them with a frown, nor met with 
the presumption that their suits are vexatious. No court should be allowed to 
exist one moment for any such purpose, or actuated by any such spirit. 

N. FEATHERSTON.”’ 
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AMERICAN PROBATE Reports, VOL. III. The American Probate Reports, Con- 

taining Cases of General Value decided in the Courts of the Several States 
on Points of Probate Law, with Notes and References. By WiLttam Lapp, 
Jr. Vol. III. New York: Baker, Voorhis & Co. 1884. 


We explained the general character of these Reports in a former number.) 
We have not much to add concerning this volume, except that it presents a 
number of valuable decisions upon the law of wills and the administration of 
estates, many of which have been usefully annotated. The annotations of the 
present volume are, we learn, chiefly the work of! Mr. Charles F. Beach, Jr. 
They are quite numerous, and add much to the value of the volume. 


Hawes’ PaRTIEs TO AcTIONsS. The Law relating to Parties to Actions Legal 


and Equitable. By Horace Hawes, Counselor at Law. San Francisco: 
Sumner Whitney & Co. 1884. 


This is another volume of the “ Practitioner’s Series.’’ It embraces nearly 
600 pages all told, set up in small type—we believe minion and nonpariel. It 
embraces chapters upon the following subjects: Parties, their Rights and 
Remedies; Jurisdiction; Necessary and Proper Parties; Aliens, Non-Resi- 
dents, Indians, Trustees, Assignees, etc.; States, Counties, Cities, and Towns; 
Public Officers; Bankrupts and Insolvents; Infants, Insane Persons, Idiots; 
Husband and Wife; Executors and Administrators; Landlord and Tenant; 
Joint Tenants, Tenants in Common; Master and Servant, Principal and Agent, 
Principal and Surety, Bailor and Bailee; Partnerships, Corporations, Unincor- 
porated Associations, etc.; Of the Joinder of Parties;}Of the Misjoinder and 
Non-joinder of Parties; Abatement, Revivor, etc.; Intervention; Interpleader. 
These matters are embraced in a text of 330 pages. To this text is added the 
most elaborate index which we have ever seen ina law book, embracing 200 pages. 
The practitioner will not quarrel with the author about the copiousness of this 
index, since brevity is the bane of indexes. This appears to be a minute index 
of every point touched upon in the work, the references being to the number of 
the section and the number of the note in each section. 


BriGutTLy’s New York DiGest, Vou. III. A Digest of the Decisions of the 
Courts of the State of New York, from the earliest Period to 1884, embrac- 
ing not only all the Reported Cases contained in the Regular Series of Reports, 
but also those in the Probate Reports, and the Legal Periodicals of the Day, 
with a Table of Overruled and Reversed Cases. By FREDERICK C. BRIGHTLY, 
Esq. Vol III. Second Edition. New York: Banks & Brothers, Law Pub- 
lishers, No. 144 Nassau Street. Albany: Nos. 473 and 475 Broadway. 1884. 


This is a supplementary volume. It includes 140 volumes of reports, and 
presents matter running through all the principal titles of the law, beginning 
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with “‘Abatement’’ and ending with ‘‘ Witnesses.”” The columns are num- 
bered consecutively, as in Jacob’s Fisher’s Digest, and the references in the 
general index and table of cases are to the columns. The paragraphs are 
not consecutively numbered throughout the entire work, but are consecutively 
‘numbered throughout each title. Thus, the paragraphs are consecutively num- 
bered through the title ‘“‘ Evidence,” although that title embraces both the sub- 
ject of evidence and the subject of witnesses. The period covered by this 
work runs from the year 1875 to the year 1884. In addition to its general table 
of cases it contains a complete table of overruled and reversed cases. It also 
contains a full and exhaustive general index of the entire three volumes of the 
work. We have looked at this index, and can see the value of it at a glance, 
It gathers together all the cross-references in the work, and enables the searcher 
to see at one time in what portions of the work to find all of the matter pre- 
sented by the work which relates directly or collaterally to any single title or 
subject. Mr. Brightly’s plan of making a digest is pretty well known to the 
profession through his digest of the decisions of the Federal courts and his 
digest of the decisions of the courts of Pennsylvania. Our impression is that 
the leading characteristics of his plan are a very close and systematic analysis 
of his matter and a highly studied terseness and brevity of statement. We do 
not see at the end of each title the numerous cross references io other portions 
of the work which are found in the New York Digest of Mr. Austin Abbott. 
Nor has the exuberant industry of Mr. Abbott, which has enabled him to anno- 
tatehis digest with references to decisions in other jurisdictions, been reached by 
Mr. Brightly. We shall not, however, attempt to draw these two works into 
comparison with each other. We are not sufficiently acquainted with them to 
enable us to do so with justice to the interests and reputations invoived. We 
will merely say that we have a very high opinion of both authors and of both 
works. The legal profession in New York, for whose use these works are 
chiefly intended, will form their preferences according to the peculiar views or 
tastes of each person. This work is beautifully printed. 


Desty’s FEDERAL PROCEDURE, SIXTH EpiTion. A Manual of Practice in the 
Courts of the United States, embracing the Provisions of the Constitution, 
the Revised Statutes, and Amendments thereto relating to Federal Courts, 
together with the Rules promulgated by the Supreme Court of the United 
States, with Notes of Decisions. By Rospert Desty, Attorney at Law. Sixth 
Edition, Revised. San Francisco: Sumner Whitney & Co. 1884. 


This is one of the series called the ‘“ Practitioner’s Series,” published by 
Messrs. Sumner Whitney & Co. It is a duodecimo of nearly one thousand 
pages. It consists of the provisions of the constitution and of the Revised 
Statutes of the United States relating to the organization of the courts of the 
United States, their jurisdiction and procedure; the rules and orders promul- 
gated by the Supreme Court of the United States for its own government, and 
for the government of the Circuit and District Courts of the United States in 
equity and admiralty; and also an appendix of the Federal statutes enacted 
subsequently to the Revised Statutes of the United States, with notes of judi- 
cial decisions. The annotations are very thorough. The work is a complete 
presentation in a condensed form of everything relating to the organization 
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of the courts of the United States, their jurisdiction and practice. Its author, 
Mr. Robert Desty, is editor of the Federal Reporter, published by the West 
Publishing Company, of St. Paul, Minnesota. We believe he is also the editor 
of the Supreme Court Reporter, which is issued by the same publishers as a 
supplement to the Federal Reporter. The former of these two publications 
reports in extenso all the decisions of the Federal District and Circuit Courts, 
and the latter all the decisions of the Supreme Court of the United States. 
Mr. Desty’s position as editor of these two publications brings him into a 
familiar contact with the Federal decisions, such as must qualify him in a high 
degree for the preparation of such a work as his ‘‘ Federal Procedure.’ We do 
not hesitate to express the opinion that it is the best work on the subject. 


STEWART ON MARRIAGE AND Divorce. The Law of Marriage and Divorce as 
established in England and the United States. By Davip Stewart, of the 
Baltimore Bar, joint author of Stewart and Carey’s Law of Husband and 
Wife in Maryland. San Francisco: Sumner Whitney & Co. 1884. 


Another volume of the ‘‘Practitioner’s Series.’’ This learned writer has 
dealt with the subject of marriage and divorce in a little less than six hundred 
pages. He states in his preface: ‘‘A few years ago a digest of the ‘ Law of 
Husband and Wife as Established in Maryland,’ was prepared by Francis K. 
Carey and the author. That work has been the skeleton of this; and while it 
has been found impossible to formulate definite rules covering the inharmo- 
nious statutes and decisions of all the States, the plan of stating the law in 
plain words, with all the brevity consistent with clearness and accuracy, has 
been adhered to. Commentaries are out of date; digests are taking their 
place. The law writer of to-day has in Stephens, Pollock, Chalmers, and Dicey 
better models than in Blackstone, Kent, Story, and Reeves.’’ This is an amaz- 
ing statement for a learned and intelligent lawyer to make. Books of this kind 
will never take the place of commentaries, until that reason which is the life 
of the law is entirely squeezed out of the law. Books of this kind are nothing 
more than orderly accumulations of points,—mere ultimate statements of 
decisions. They afford no better office than indexes to the volumes of reports 
in which the decisions will be found. As indexes, they are, it must be con- 
fessed, valuable; but their great deficiency consists in the fact that 
they are not commentaries. The highest order of law books are not only 
indexes which unlock the treasure-houses of case law, but they are also com- 
mentaries upon the law as therein discovered. In the above statement the 
author of this work displays a total misconception of the office of a law book. 
To show how thorough this misconception is, we need but make a single sug- 
gestion: Suppose a disputed question in the law of marriage and divorce were 
presented to a judge holding circuit in the country, where he had not access to 
a full library of reports. Could he decide it by reference to such a book as 
this? Could he not decide it by reference to Mr. Bishop’s work on ‘ Marriage 
and Divorce?”’ Our answer to this question is, that there is scarcely a disputed 
question on the subject which could be decided by reference to this book, and 
which could not be decided, with a greater or less degree of intelligence, by 
reference to the luminous pages of Mr. Bishop’s commentary upon the same 
subject. The gulf between the two works is so wide that it is impossible to 
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draw them into comparison with each other. It is as wide as that between a 
dictionary and a cyclopedia. It is as wide as that between a law dictionary 
and a law library. No competent instructor in the law would for a moment 
entertain the wild dream of taking out of the hands of his students the com- 
mentaries of Blackstone, Kent, Story, and Bishop, and putting into their hands 
such books as this. The law never could be learned from such books as this, 
any better than it could be learned by committing to memory the statutes, or 
any better than it was learned by the Roman youths who were obliged to com- 
mit to memory the Twelve Tables. We do not wish to undervalue books of 
this kind. We think that they possess a distinct and peculiar value to persons 
who have ready access to complete libraries. We think that they also possess 
a peculiar value to the well read practitioner, in that they are books of ready 
reference, in which he can quickly assure himself as to any settled rule of law, 
the exact purport of which may have slipped his mind. But beyond this they 
are not useful. The idea that the index will ever displace the commentary is 


the most extraordinary idea which we have known to emanate from an intelli- 
gent source. 


REED ON THE STATUTE OF FRaups, Vou. I. A Treatise on the Law of the 
Statute of Frauds, and other like enactments in force in the United States of 
America, and in the British Empire. By HeNry REED, of the Philadelphia 
Bar. In three volumes. Vol. I. Philadelphia: Kay & Brother. 1884. 


The index will no more displace the commentary than the code will displace 
the commentary; and the code will never displace the commentary until law- 
suits shall have been abolished and lawyers and judges shall have been pre- 
vented from thinking. No better illustration of this statement can be found 
than the book before us. The Statute of Frauds can be printed upon a single 
page; but here it is found, that after it has beenin existence two hundred years, 
it can not be thoroughly explained in less than three large octavo volumes. If 
some one were to attempt to annotate this statute, even in the highly condensed 
way in which Mr. Detsy has annotated the statutes contained in his Federal 
Procedure, what a looking book it would be! Coke upon Littleton would look 
like an orderly treatise as compared with it. It would more nearly resemble 
that wonderful book described by Tennyson: — 


“O ay, it is but twenty pages long; 
But, every page having an ample marge, 
And every marge enclosing in the midst 
A square of text that looks a little blot, 
The text no larger than the limbs of fleas; 
And every square of text an awful charm, 
Writ in a language that has long gone by, 
So long that mountains have arisen since 
With cities on their flanks. You read the book, 
And every margin, scribbled, crost and cramm’d 
With comment, densest condensation, hard 
To mind and eye.” 


A code is merely the command of the sovereign. Thereis no reason in it, any 
more than there is ina military order, which is merely a command of the gen- 
eral. And herein lies the whole difficulty of acode. Many exigencies arise with 
Teference to which the command can not be understood or properly executed 


i 
4 
} 
¥ 


712 BOOK REVIEWS. 
without a knowledge of the reasons which led to the giving of it. Unless these 
reasons, that is to say, the circumstances which led to the making of the com- 
mand, are known to him to whom it is given he can never know how far the 

obligation of the command extends, and at what point or in what exigency it 
ceases. One of the most conspicuous events in history furnishes a good illus- 

tration of this. Grouchy received an order, impossible of execution, to follow 
Bliicher and keep in sight of the Prussians. On the following afternoon he 

found himself and army in an open country in sight of no one, but within the 

sound of a general engagement but two hours’ march away. His old generals 
surrounded him, and with tears in their eyes argued that under such circum- 

stances special orders not made with reference to the new exigency had always 
given way to the supreme duty of marching toward the sound of-cannon. Had 
not Dessaix won Marengo in this way? Had not the Emperor himself in this 

way rescued Ney at Krasnoe? Butno. Grouchy must adhere as closely as pos- 
sible to the specialcommand of his sovereign, after the reason for giving it had 
ceased, and thus acquire the fame of having been the cause of the loss of the 

most decisive battle in the world’s history. . 

We are not arguing againsta code. We do not oppose, but we favor the codi- 
fication of the body of the law; but we do not belong to that class of persons 
who believe that a code will be a cure-all for the uncertainties, the perplexities, 
and the delays of litigation. It will not enable unlearned men to settle their 
controversies without lawsuits; it will not enable judges to decide contro- 
versies without thinking. It will not stop the writing of commentaries; but the 
commentaries which will be written, instead of being commentaries upon the 
common law, will be commentaries upon the code, in the light of the common 
law and of the reasons upon whichit proceeded. The code will simply have the 
effect of settling many things bythe command of the legislature which now 
remain floating and unsettled. But difficulties and hardships will arise where- 
ever it undertakes to define; for where it defines it excludes, and in so far as it 
defines and excludes, it will draw the law into a series of inflexible rules, the 
very existence of which will afford means of fraud and oppression. It remains 
to this day a question for debate whether it would have been better if the judi- 
cial courts had interpreted and enforced the Statute of Frauds strictly according 
to its letter. Had they done so new frauds would have arisen and intrenched 
themselves in the very command of the legislature, and the statute might have 
resulted in producing a brood of frauds more pestiferous than that which it was 
designed to eradicate. In every complete system of jurisprudence, the power 
must somewhere exist of relieving against fraud, although it may require on the 
one hand the setting aside of the most solemn instruments of writing, and on 
the other, the establishing and enforcing of contracts which have not been 
evidenced by any instrument of writing. From the very nature of this power, 
the circumstances wherein it shall or shall not be exercised can not be prescribed 
and defined by a short statute. If they could be so prescribed and defined, the 
statute itself would become a new means of evasion and fraud. Mr. Reed 
**has no hesitation in saying that, if skill and care are employed, a statute can 
be drawn which would set at rest three-fourths of the questions of law connected 
with the Statute of Frauds.’”’ This statement gives point to the views we have 
just expressed. Ifa revision or coditication of the law on a particular subject 
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must leave one-fourth of the disputed questions still in dispute, it is clear that 
a code will never be a cure-all, but that it will be merely a step in advance in 
the general process of legal evolution. Moreover, the work of codification, in 
order to be well performed, will have to proceed slowly. That work is steadily 
going on in England, through the passage of elaborate statutes in which the 
law on particular subjects is substantially codified. Thus, the law of private 
corporations in England is substantially codified in the ‘‘ Companies’ Act, 1862,” 
and its amendments; and the law of procedure is substantially codified in the | 
«Judicature Act, 1873,’’ and its amendments, including the rules of procedure 
which have been established and promulgated by the judges under the power 
therein conferred. So the successive Bankruptcy Acts in England, have been 
substantial codifications of the law relating to insolvent debtors engaged in 
trade. In this way nearly all the great titles of the law are more or less covered 
in England by statutes, and the English books of reports of the present day 
present this striking contrast with the English books of two hundred years 
ago, that the recent reports deal almost entirely with rules of law which have 
been enacted by the legislature, while the early ones deait almost entirely with 
rules which the judges evolved from the precedents of judicial decisions, from 
their general knowledge of the principles of the law, or from that inner con- 
ciousness of the judge which is sometimes called legal reason. 

No one, we think, can carefully turn over the pages of this work without 
feeling a disposition to congratulate the learned author on the manner in 
which he has prosecuted his task. Evidences of care and discrimination are 
everywhere visible. The effort ofthe author seems to have been to array in an 
orderly manner the entire case law upon the subject of those contracts which by 
statute are required to be in writing, such as the Statute of Frauds, Lord Ten- 
terdon’s Act, statutes which require contracts stipulating fora high rate of 
interest to be in writing, those regulating the transfer of title to vessels, etc. 
The Statute of Wills has not been embraced within the scope of his investigation. 
He has,evidently, endeavored to realize in his work the two excellencies in a law 
book, elsewhere referred to, that of combining a judicious commentary with a 
good index to the case law. He seems to have had a constant feeling of the 
difficulties of this task; and to this, we apprehend, is largely due the fact that 
he has overcome these difficulties so well. A commentary necessarily pre-sup- 
poses a text whichis before the eye of the reader, or with which he is familiar; 
but the commentator upon any title of English or American case law must first 
make the text and then supply the commentary. His first and most important 
office is to state, in a manner as orderly as possible, what the courts have de- 
cided; his next office is to exhibit, as far as possible, the reasons on which they 
have proceeded; to draw these reasons -into comparison where the decisions 
have been conflicting, and to suggest the true rule tothe judicious reader. The 
profession will, we think, find much satisfaction in the manner in which Mr. 
Reed has performed his task. For ourselves, we are glad to say that the im- 
perfect examination which we have been able to give this book has afforded us 
much pleasure; and, without implying any disparagement of other excellent 
works on the same subject, we do not feel any hesitation in recommending this 
to the attention of the profession. It is well printed, on good, firm, substan- 
tial paper. We shalllook with much interest for the succeeding volumes. 
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Frecp’s LaAwYer’s Briers. Lawyer’s Briefs, consisting of Treatises on every 
important Legal Subject, Alphabetically arranged. ByG.W. Fietp. Vol.L, 
embracing the following Subjects: Actions and Defenses; Admiralty; 
Agency; Arbitration and Award; Assumpsit; Attorney and Client; Bail- 
ments; Bills and Notes; Bigamy; Burglary; Case; Certiorari; Chattel Mort- 
gages. Banks & Brothers: Albany and New York. 1884. 


The author of this work needs no introduction to the profession. Although 
he has modestly omitted from his title page any reference to his previous pub- 
lished works, the profession will recognize in him the author of several works 
which have been very acceptable to them. His treatise on the Law of Damages, 
first published, we believe, in 1876, introduced him for the first time to the 
public as a legal writer. That book was well received from the first, and soon 
acquired a standing as one of the leading American law treatises. It was char- 
acterized by a careful analysis of the great mass of materials which the author 
had found it necessary to collect, and by a brevity of statement which enabled 
him to compress the whole into a single volume. This compression was made 
without reducing his book to a mere digest of decided points. It was through- 
out an intelligent statement and discussion of legal principles. That work, 
which was published by a Western house, was so well received by the profession 
that its author found himself sought after by Eastern publishers; and two or 
three years later he again appeared before the profession as the author of a 
treatise on the law of Private Corporations. This last named work enhanced the 
reputation which his work on Damages had given him as a legal author. It has 
been widely circulated, and has been constantly cited as authority by the highest 
appellatecourts. The quick discrimination of Dr. Henry Hitchcock, the Dean of 
the Law School of the Washington University of St. Louis, a very able and learned 
lawyer, selected it as the work which should be used in that school in the study 
of the law of corporations, and it has been so used by that school as the stand- 
ard text-book on corporations since its publication. Mr. Field subsequently 
appeared as an author of a less pretentious but not less useful work, on the 
Practice of the Courts of the United States. 

Several years ago he conceived and communicated to the writer of this sketch, 
the design of publishing for the use of the vast army of lawyers who have not 
access to large libraries, a sort of an abridgment of American law, consisting 
of short treatises upon all the leading titles of the law. Two things were 
necessary to the successful accomplishment of such an undertaking: an author 
possessing a patient industry which could content itself with the prospect of 
sitting down for years at a single task, anda publisher having sufficient capital 
to carry out so great an undertaking. Mr. Field found in himself the first of 
these requisites; he found the second in his present publishers, Messrs. Banks 
& Brothers, the oldest and one of the wealthiest law publishing houses in the 
Union. The volume before us is the first fruit of this great undertaking. The 
modest title ‘‘ Lawyer’s Briefs,’’ conveys to the practitioner a practical idea of 
the object for which the work is being written, but does not do justice to the 
subject of the work itself. As before stated, it is really an abridgment of 
American law. To quote from the preface, ‘* The design of the author is to pre- 
sent the substance and essence of the whole body of our jurisprudence, civil 
and criminal, pleading, practice, procedure, and evidence, within the compass 
of a few volumes, and furnish lawyer’s briefs on every subject.’’ The titles are 
arranged alphabetically, as in other abridgments. The author does not claim 
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to have furnished an exhaustive treatise upon every title, such as will entirely take 
the place of the standard treatises, nor does he claim to have cited all the 
authorities. That, he justly says, would be impracticable. He has, however, 
cited in this volume about ten thousand cases. We know of no single volume 
which cites a greater number, unless it be Freeman on Executions, which, we 
believe, cites about twelve thousand. 

If we were to venture any criticism upon the style of the work, it would be 
the feature of inserting the citations in the body of the text. But there may 
be, and doubtless is, a difference of opinion upon the question whether this 
mode of printing the citations in a law book does not facilitate reference better 
than the mode of dropping them to the foot of the page with index figures or 
letters. Atleast, we must presume that this mode was not settled upon by the 
learned author without careful consideration. The work is well printed, on 
good, firm, white paper, and presents a creditable appearance. We congratulate 
the author and his enterprising publishers upon the appearance of this first 
volume, and earnestly hope that his strength will enable him to complete the 
great undertaking which he has thus begun. 


UNITED STATES SUPREME CoURT REPORTS, LAWYERS’ CO-OPERATIVE PUBLISH- 
ING COMPANY’S EDITION. United States Supreme Court Reports, Vols. 62, 
63, 64, 65. (Embracing all Opinions in 21, 22, 23, and 24 Howard, with others.) 
Cases argued and determined in the Supreme Court of the United States in. 
the December Terms, 1858-59-60. Complete Edition with Head-lines, Head- 
notes, Statements of Cases, Points and Authorities of Counsel, Foot-notes 
and Parallel References. By STEPHEN K. WILLIAMS, Counselor at Law. 
Book XVI. Newark, Wayne County, New York: The Lawyer’sCo-operative 
Publishing Company. 1884. ad 
We noticed Book XV. of this edition in our last number,! and much that we 

would say concerning the present book was said concerning that. We think 
we notice a considerable improvement in the head-notes of the present book 
over those of the official reporter. Howard was not a good reporter, although 
Daniel Webster once wrote areview of a volume of his reports in which he 
expressed the contrary opinion. But Webster was a kind-hearted map, a prac- 
titioner in that court, possibly a personal friend of the reporter; and conse- 
quently his opinion, valuable upon matters where he was disinterested, must 
here be set down as the flattery of a courtier rather than the judgment of a 
critic. Itremains a wonder to the profession how the court could get along 
for so many years with such a stick for a reporter of its decisions. It must 
be confessed, however, that some of the judges of the court of that day were 
not men of much literary training; and if they had the capacity to distinguish 
between good reporting and bad reporting, they had not that taste, and the care 
for the manner in which their decisions were published, which would lead them 
to insist upon good reporting. Some of them, Catron, for instance, could 
scarcely write tolerable English. 

Some difficulties have evidently been encountered by the publishers, in this and 
the preceding volume, from the fact that, in the progress of their enterprise, 
they have at length come in contact with unexpired copyrights. They have 
evidently thought it best to avoid the question whether the official reporter or 
his assignee has a copyright in the order of his arrangement of his cases, for 
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they have not followed his order of arrangement; they have followed a chron- 
ological order, according to the dates on which causes were decided. Thus, on 
page 238 of the work before us, the case of Bondies v. Sherwood? is reported, 
while on the following page comes the case of Lawler v. Claflin.? It appears 
that, in order to have no question as to the infringement of copyright, the edi- 
tor of the present edition has reported the decisions anew from the original 
files of the court in the clerk’s office, as any person is at liberty to do, they 
being official records and public property. The fact can not be disguised that 
some inconvenience in citing the decisions in these last volumes is likely to 
arise from the necessity to which the publishers have thus been driven. Thus, 
they have not been able to employ a side-paging, referring to the correspond- 
ing pages in Howard’s Reports. They have been able to dono more than, at the 
head of each case, to refer to it as having been published in Howard’s Reports 
in this form: ‘* See s.c. 22 How. 214-217.” This indicates to the judge or 
brief-maker the page of Howard’s Reports on which the case begins and ends; 
but if he wishes to cite a particular passage in an opinion by the page of How- 
ard’s Reports at which the passage is found, he is not able to do so from this 
edition. This will, however, be regarded as a matter of small moment to most 
practitioners; since, for the most part, the cases are so short that it is sufficient 
to cite them by the page of the official reports at which they commence. The 
inconvenience is entirely counterbalanced by the advantage to the profession of 
having an uniform and cheap edition of the reports of the Supreme Court of 
the United States furnished without unnecessary condensation or cutting out 
of briefs. 

When these publishers undertook this reprint, they embarked in a very exten- 
sive undertaking, which necessarily called for a large outlay of money, and 
involved them im very great risk. The head men of the Co-operative Company 
are, we believe, members of the legal profession. In embarking in this enter- 
prise they must have relied largely upon the belief that a generous support 
would be extended to them by their professional brethren. From what we are 
able to learn of the success of their enterprise, this belief has not been disap- 
pointed. They have now reached and completed the sixty-fifth volume in the 
series. Forty-five volumes remain to be printed in order to complete the series 
to the last volume of official reports, 110U.S. We have confidence in the suc- 
cess of the work; but whether it succeed or fail, its originators will have 
placed the legal profession under a lasting obligation to them, because their 
enterprise has compelled such a reduction in the price of the reports of this 


court in the hands of other publishers that the lawyer must be poor indeed 
who can not afford a set of them. 


New York ComMoN Law REporRTs, VOLUMES VIII. anp IX. Reports of Cases 

adjudged and determined in the Supreme Court of Judicature and Court for 
the Trixl of Impeachments and Correction of Errors of the State of New 
York with copious Notes and References, Tables of Citations, etc. By EDWIN 
Burritt SMirH and ErRNEst Hitcncock, Counselors at Law. Books VIII. 
and IX. Containing Cowen’s Reports, Volumes III.-VI. Newark, Wayne 
County, New York: The Lawyers’ Co-operative Publishing Company. 1884. 


At an early period in the history of the Union, New York assumed the lead 
of her sister States in population and industrial activity, and acquired the 
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appellation of the Empire State. Among the many judges who sat in her 
courts, one man acquired a distinction which surpassed that of every other 
lawyer of his time, with possibly two exceptions. The judge to whom we 
refer was James Kent, and his two great contemporaries were Marshall and 
Story. An accidental circumstance gave to the first an influence upon the 
legal profession in America not equaled by that of either of the others. This 
circumstance was the existence of a law in New York which compelled him 
to retire from the judicial bench at the age of sixty. It placed him in 
the chair of municipal law in Columbia College, New York; and the admir- 
able lectures upon American law which he there prepared and delivered, 
when completed and published, became the great Commentary, which con- 
stitutes his chief title to fame. There used to be a saying that the whole 
system of equity jurisprudence could be learned from Johnson’s Chancery 
Reports. These reports, it is well known, consist of the decisions of Chan- 
cellor Kent, reported by a very able hand. Johnson’s Law Reports, cited 
as Johnson’s Reports, edited by the same hand, cover also a period in the 
active judicial life of James Kent, a period during which he was Chief Justice 
of the Supreme Court of the State of New York. The Commentaries of 
Kent, from the time of their first publication, largely superseded those 
of Blackstone as a text-book for the study of the law. They went into the 
hands of almost every law student, and into the library of almost every 
practicing lawyer in the country. The reputation of the commentator greatly 
extended and increased the already acquired reputation of the judge; and the 
reports which contained his decisions were reprinted and extensively circulated 
throughout the Union. They had an influence in modeling the municipal law 
of other States of the Unionsuch as no other State reports, not excepting those 
of Massachusetts, had; and for this reason the early reports of the State of New 
York have to this day, in other States of the Union, a practical value such as 
no other State reports have. Aside from the ability of Kent, there sat with 
him in the Supreme Court of New York several able associates: The Court for 
the Correction of Errors, which was fantastically modeled after the English 
House of Lords, and which consisted, we believe, of the judges of the Supreme 
Court, the chancellor, and the members of the Senate, was not happily consti- 
tuted to perform the work of an appellate court. It partook too largely of the 
character of a political body. Its decisions finally lost the respect of the 
profession, and it was abolished by the present constitution of New York in 
1846. But while its decisions did not always command the highest respect, it 
must be confessed that some very able men were members of it, and that many 
of the opinions delivered by them were characterized by exceptional learning 
and ability. The enacting of the code of procedure, the leading characteristics 
of which were the abolishing of the common-law forms of action and the 
blending of the hitherto distinct systems of law and equity, has tended some- 
what to diminish the value of these early reports. But this diminution of 
value relates only to procedure. The law of substantive right remains the 
same now as it did before the code, except so far as it has been compelled to 
yield to the modifying influences of time. The leading rules of the common 
law remain the law of the land, except so far as, in the blended system, they 
have been repealed or displaced by the antagonistic rules of equity. The 
necessity of understanding the rules and principles of these two distinctive 
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systems is perhaps as great now as it was before the enacting of the code, 
These rules and principles are expounded by masters of them in the early 
reports which the enterprising publishers of the books before us are now 
reprinting. 

These reports are reprinted and sold to the profession at the remarkably 
low price of $1 per original volume. They are reprinted from the original, 
without any alterations except that the type is smaller and that the form 
adopted is that of two columns on each page, as in a digest. For instance, 
Volume VIII., which lies before us, contains four volumes of Cowen’s Reports, 
which the reader will remember as thick, large volumes. These four volumes 
are now reprinted in one imperial octavo volume of about eleven hundred 
pages. It is sold for $4. The cheap republication of the early judicial reports 
of the country is an enterprise which deserves the patronage of the profession, 


Woop on Fraups. A Treatise on the Statute of Frauds. By H. G. Woon, 
Author of ‘‘Fire Insurance,” ‘Landlord and Tenant,’’ ‘ Slander,’’ ete, 
New York and Albany: Banks & Brothers. 1884. 


We observe that the publishers have contrived for the book a label which 
does not express its real character —any more than if it had been ‘‘Wood on 
the Statute.’? A treatise on the Statute of Frauds is not a treatise on the law 
of frauds, but it isa treatise upon a statute which, for the purpose of prevent- 
ing fraud and perjury, requires certain contracts, in order to be valid, to be in 
writing. The mercantile genius of Mr. Wood’s publishers has appended to his 
name on the title page references to certain books written by him and pub- 
lished by them; but it has referred to those works written by him and not 
published by them as‘‘etc.”’ Thus, ‘*Wood on Nuisances,’’ the work which 
introduced him to the profession as an author, is an ‘ etc.,’’ and his last work 
except this, his treatises on ‘‘ Limitations,” is an ‘‘etc.’’ also. 

The author defends his style of book-making, on the ground of usefulness, in 
the following language: ‘‘I have giventhe gist of several hundred cases, En- 
glish and American, in the notes and text; and in the prosecution of my work 
have aimed to make it a useful book to those having occasion to use it, rather 
than a symmetrical or interesting one.’’ There is nothing very peculiar in this 
style of book-making. It is a style which is honored by a good many legal writers. 
If we were to venture to name it, we should call it the unfinished style. To 
illustrate: Mr. Wood states a proposition, citing several cases in support of it. 
Then he says: ‘* This was decided in” such and such a case — (call it Blaine v. 
Cleveland). ‘‘ This was an action of assumpsit,’’ and he goes on and states the 
facts of the case. He proceeds with a description of the case through its 
various stages, ending with the opinions and observations of the different 
judges.1 Then, perhaps, he takes up another case and commences: ‘In the 
subsequent case of”’ (call it Butler v. St. John), and goes through the same his- 
tory.?, Sometimes he does this in his text, and sometimes in his notes; and 
whether he does it in his text or in his notes seems not to be regulated by 
any rule. In this way he states the principal rules, exceptions, and distinc- 
tions connected with the subject under discussion, and he succeeds in working 


1 See, for instance, sect. 97 or sect. 99. 
2 See, for instance, sect. 100. 
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into his book, either in his text orin his notes by way of illustration, a great 
many cases, presented in an abridged form. A great many lawyers like this way 
of writing books. Benjamin on Sale, if we are not mistaken, is written in this 
way. Our view is, that, while this is a useful way of presenting the case law 
ona subject, it is not as good a way as to report the leading cases in full, to 
group them according to topics, and then to write a commentary upon the 
principles of law announced in each group of cases, after the manner of 
Smith’s Leading Cases, and other works which might be mentioned. There 
may, however, be upon this question much ground for difference of opinion. 
Mr. Wood’s aim to write useful law books is the highest aim of a law writer, 
and that he is successful in this, is attested by the fact that the best publishing 
houses in the country employ him to write booksin this way. If they were not 
useful books the lawyers would not buy them, and consequently the publishers 
would not print them. 

We like his index better than the one about which we found some fault when 
reviewing his work on the ‘‘ Statute of Limitations.””! Mr. Wood evidently 
refers to that review in defending his method of noticing in his index the 
cases which he sets out in an abridged form in his text, in the following para- 
graph: ‘‘In the index, under the most vexed heads of the subject, I have 
called attention to the leading cases, the gist of which is given in the work, 
with a view to calling attention directly to those cases whose doctrine is the 
most approved upon the question involved. I make this explanation because 
asimilar course pursued by me in the index to my work upon ‘The Statute of 
Limitations’ was criticised somewhat sharply, and said to be meaningless 
and illogical; but, from the very large number of letters received by me 
from members of the profession in different sections of the country 
commending this course, I yield to the convenience of the profession, rather 
than to the really logical method of preparing an index.’? We think that this 
will be found a good index. 

Mr. Wood has cited all together nearly six thousand cases. In addition to 
his text, he has given in the form of an abridgement, the Statutes of Frauds of 
the various States and Territories. Altogether, there is no room co doubt that 
the hope with which he concludes his preface, that ‘this work will lighten 
somewhat the labors of the profession in investigating questions arising under 
these statutes,’’ will be realized. 


AMERICAN DECISIONS, VOLUMES 52-3-4-5. American Decisions: containing the 
Cases of General Value and Authority decided in the Courts of the several 
States from the earliest issue of the State Reports to the year 1869. Compiled 
and annotated by A. C. FREEMAN, Counselor at Law, and author of “‘ Treatise 
on the law of Judgments,”’ ‘‘ Co-tenancy and Partition,’ ‘‘ Executions in Civil 
Cases,’’ etc. Vols. LII., LIII., LIV., LV. 


This collection of cases continues to appear with unabated regularity and 
with undimished value. Since our last notice of this enterprise,? the publishers 
have reduced the price to $4.50 per volume, a fact which will enhance the pop- 
larity of the work and increase the patronage which is bestowed upon it. Little 
can be said of these later volumes which has not been said concerning the former 
ones, except that the notes seem increased in length, in thoroughness and in 


117 Am. L. Rev. 24. 2 Ante, p. 332. 
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value. To mention the valuable notes in these four volumes would make too 
long a catalogue for our space. They touch upon and cover almost every con- 
ceivable subject. The learned editor and his skillful corps of assistants are 
evidently profiting by their accumulated experience; and each volume seems to 
be an improvement upon its predecessor. A few weeks ago the St. Louis Law 
Library Association purchased and placed upon its shelves this series of cases 
for the first time. These books, although standing side by side with regular 
series of State Reports, have been extensively used, and several of the volumes 


have begun to exhibit the blackened edges of honest law books which perform 
their full duty. 


CooLry’s BLACKSTONE, THIRD EpITION. Commentaries on the Law of En- 
gland; in four books. By Sir WILLIAM BLACKSTONE, Knight, one of the 
Justices of His Majesty’s Court of Common Pleas, together with a Copious 
Analysis of the Contents, and Notes with References to English and American 
Decisions and Statutes to date, which Illustrate or Change the Law of the 
Text; alsoa Full Table of Abbreviations, and some Considerations Regarding the 
Study of the Law. By Tuomas M. Coo.ey, Professor of Law and Political 
Science in the University of Michigan, and author of ‘‘ Constitutional Limita- 
tions,” etc. Third edition. Revised. Chicago: Callaghan & Co. 1884. 


Opinion is divided as to the place which Blackstone’s Commentaries occupy 
in a course of legal study. There can be little doubt that no course of legal 
study sufficient to qualify a man for the practice of the law is complete with- 
out the careful reading of them. Our impression has been that the reading of 
them should not be taken up at the beginning of the course. The reason is 
that much of the law there laid down, perhaps the greater part of it, has become 
obsolete. This work was written about one hundred and twenty-five years ago. 
Since that time, the body of the rules of the common law of which it treats has 
been largely repealed or modified in England by statute, and very much of it 
was never the lawin America. On the other hand, in the rapid progress of 
civilization, a mass of judge-made law has grown up in England and America 
to which Blackstone was a stranger. The law of negligence, and of contrib- 
utory negligence, has been almost entirely a subsequent creation. Such words 
were almost unheard of in his time,except in connection with the law of bailments. 
The law of corporations, both private and municipal, has had such a growth since 
he wrote, that what he says upon these subjects has little more than a historical 
value. The criminal law has advanced less than any other branch of the law, 
and yet this has very greatly changed. The decisions of the courts, as reported 
in Blackstone’s time and prior thereto, were, with some rare exceptions, but 
imperfect compositions and puerile efforts, when compared with the luminous 
judgments of the appellate courts of England and America at the present day. 
Blackstone himself became a justice of the common pleas and the reporter of 
two volumes of the decisions of the Common Law Courts of England. His 
judicial opinions as reported by himself, if placed side by side with the judicial 
opinions of the editor of the present edition of his works, calmly compared, and 
judged by the standard of to-day, would deserve to be regarded with contempt. 
His fame lies in the fact that he was the author of the first complete and orderly 
treatise upon the English law. Coke, who preceded him by a century and a half, 
‘was a greater lawyer than he; but Coke was an imperfect character in many 
Tespects. He was a man of great learning, yet his mind was the very genius of 
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disorder. His mind seems at times to have been incapable of connected ratio- 
cination. It is doubtful whether any work of reputation exists in the English 
language which, while it displays such prodigious learning, consists of such a 
jumble as Coke’s Commentaries upon Littleton. Here was the text of a book 
upon the law of tenures, upon the skeleton of which this exuberant commenta- 
tor managed to string a treatise embracing almost every topic of the law of 
property and procedure. Coke’s moral character seems to have been as crooked 
as his mental character. He prosecuted Sir Walter Raleigh, when attorney- 
general, with the cruel injustice and merciless hatred of a wild beast; but he 
alone, of the twelve judges, had the courage to hold out in asserting that the 
king was not above the law. While we owe him an undying debt of gratitude for 
the Petition of Right, it must be said of him that he was mean enough to hold the 
office of sheriff after having held the office of judge. Blackstone was a different 
character. His mind and his moral character were even and well tempered. 
Everything about hin was orderly and symmetrical. The incoherent jumble of 
which the books of the law of his time consisted, crystallized under his hand 
into the most orderly, accurate, and symmetrical treatise which has ever been 
written. Nothing could surpass the clearness and beauty of his style; and his 
work, when entirely obsolete us a description of the English law, will remain 
one of the best models of the English language. 

There have been but two American editions of Blackstone which are worthy 
of much attention; that by the late Justice Sharswood, of Pennsylvania, and 
that by the present editor. It would be unkind, and perhaps unjust, to attempt 
a comparison of these two editions. They were both edited by men eminent in 
the legal profession, They both, aside from their respective editions of Black- 
stone, had acquired considerable reputation as legal writers. But the reputa- 
tion of Sharswood was chiefly that of the American editor of English works, 
while that of Cooley was chiefly that of a writer of original treatises. His 
work on Constitutional Limitations placed him in the foremost rank of Ameri- 
can law writers. The reputation acquired by this work was perhaps extended 
and increased by his work on Torts. His work on Taxation, for some reason 
or other— perhaps owing to the difficulties of the subject, it being entirely 
embodied in local statutes, — has not stood so high. But as a legal writer he 
stands in the very first rank. He is one of the few living writers, possibly the 
only one, whose name deserves to be mentioned with the names of Kent and 
Story. His reputation as a legal writer has been supplemented by the reputa- 
tion earned by many years of service as a justice of the Supreme Court of 
Michigan. The exacting duties of this office and the severe labors of legal 
authorship have not prevented him from holding for many years a chair in the 
faculty of the Law School of the University of Michigan. This, it is well known, 
is one of the very best of American law schools. It has graduated students 
who are now eminent in their profession in almost every State of the Union. 
There is scarcely a doubt that the reputation of Mr. Justice Cooley on the one 
hand, has done much to enhance the reputation of the school; and on the other 
hand, that the school, sending forth its annual army of graduates to every 
State in the Union, has done much to enhance the reputation of Mr. Justice 
‘Cooley. This edition of Blackstone’s Commentaries is tastefully dedicated by 

the learned editor to the Alumni of the Law School in which he has so long 
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been an instructor. The present (third) edition seems to have been very thor. 
oughly revised, and the notes very largely extended and rewritten. We com- 
mend the work to the profession, and to students of the law; and we especially 
advise the latter to read the suggestions of the learned editor concerning the 
study of the law, which appear in the form of an introduction to the work. 
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Codification in the State of New York. By Robt. Ludlow Fowler. Albany, 
N. Y.: Weed, Parsons & Co., Printers. 1884. 


Mormonism Exposed. The OtherSide. Froma Legal Standpoint. By Hugh 
Weightman, Esq., M. A., of the University of Cambridge, England. 1884. 


The Confederate Debt and Private Southern Debts. By J. Barr Robertson. 
London: Waterlow & Sons, Limited, 95 and 96 London Wall. 1884. Price, one 
shilling. 


A Treatise on Fraudulent Conveyances and Creditor’s Bills, with a Discussion 
of Void and Voidable Acts. By Frederick S. Wait, of the New York Bar. New 
York: Baker, Voorhis & Co. 1884. 


Leading Cases Simplified. A Collection of the Leading Cases in Criminal 
Law. By John D. Lawson, Author of ‘Expert and Opinion Evidence,” ‘In- 
sanity as a Defense toCrime,”’ etc., etc. St. Louis: F.H. Thomas&Co. 1884. 


A Treatise on the Law of Warranties in the Sale of Chattels. By Arthur Bid- 
die, one of the Authors of a “‘ Treatise on the Law of Stock Brokers.” Phila- 
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The Winning Argument in the Legal Tender Case of 1884. Supreme Court of 
the United States, October Term, 1883. Augustus D. Julliard v. Thomas S8. 
Greenman. Argument forthe Defendantin Error. By Thomas H. Talbot. The 
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The Decisions of the Supreme Court of Ohio, and the Arguments of Counsel 
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DIGEST OF RECENT CASES. 


BI-MONTHLY DIGEST OF CASES REPORTED IN THE 


LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 
NAME. 


Alabama Law Journal. 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Colorado Law Reporter. 
Criminal Law Magazine. 
Daily Register. 
Denver Law Journal. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of J eee. 
Kentucky Law 

Journal. 
Law Journal. 
Law Times. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Lancaster Law Review. 
Luzerne Legal Register. 
Maryland Law Record. 
North-Western Reporter. 
New Jersey Law Journal. 
Ohio Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 
Reporter. 
Supreme Court Reporter. 
Supreme Court Transcript. 
Texas Law Reporter. 
Texas Law Review. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Notes of Cases. 
West Coast Reporter. 


Western Insurance Review. 


Wisconsin Legal News. 


porter and 


ABBREVIATION. 


Rep. 

Sup. Ct. Rep. 
Sup. Ct. Trans. 
Texas L. Rep. 
Texas L. Rev. 
Va. L. J. 
Wash. L. Rep. 
Week. L. B. 
W. N.C. 

West C. 
West. Ins. Rev 
Wis. Leg. N. 


Montgomery, Ala. 
NY. 


ADDRESS. 

Monthly. 

Monthly. 

Monthly. 


Cincinnati, O. 
Philadelphia, Pa. 
Toronto, Can. 
Toronto, Can. 
Chicago, Ill. 
Denver, Col. iy. 
Jersey City. 

New York. 

Denver, Col. 

St. Paul, Minn. 
New York. 

New York. 

Dublin, Ireland. 
Edinburg, Scotland. 


Louisville, Ky. 
ndon, Eng. 
Scranton, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal, Can. 
Lancaster, Pa. 
Wilkesbarre, Pa. 
Baltimore, Md. 


Bi- monthly. 
Daily. 


Newark, N. J. 
Columbus, Ohio. 
Pittsburg, Pa. 

St. Paul, Minn. 
Boston, Mass. 

St. Paul, Minn. 
Des Moines, lowa. 
Austin, Texas. 
Galveston, Texas. 
Richmond, Va. 
Washington, D. C. 
Columbus & Cin., O. 
Philadelphia, Pa. 


Monthly. 
Weekly. 


St. Louis, Mo. 
Milwaukee, Wis. 


San Francisco, Cal. i; 


Weekly. 


PUBLISHED. PRICE, 


SRS SSR 


AcTION.—To quiet title— Adverse possession of co-tenant.— Where a person took 
possession of eighty acres of land under a deed which conveyed only an undivided 
interest to him, the facts that he paid the taxes, broke the land, fenced it, erected a 
house and other buildings, rented the place for six years, and collected the rents, and 
afterwards occupied it as a homestead, keeping the taxes paid, the heirs, who claim an 
undivided interest, not making any claim for twenty years, during which time he had 
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Ala. L. J. 
Alb. L. J. 
Am. L. Rec. 
Am. L. Reg. 
Can. L. J. 
Can. L. T. 
Ch. Leg. N 
Col. 
ai eg. 
Den. L. 
Fed. Rep. 
Int. Rev. Rec. 
Ins. L. J. 
Irish L. T. 
Jour. of Jur. 
Ky. L. Rep. Monthly. 50 
L. J. Weekly. 6d 
L. T. Weekly. 
Leg. Adv. Weekly. 
Leg. Int. Weekly. 
Leg. N. Weekly. 
Lan. L. Rev. Weekly. 10 
Luz. Leg. Reg. Weekly. 10 
Md. L. Rec. Weekly. 10 
N. W. Rep. St. Paul, Mina. bee B 
N.J.L. J. Monthly. 25 
Ohio L. J. Weekly. 25 
Pittsb. L. J. Weekly. 
Pac. Rep. Weekly. 25 
Weekly. 20 
50 
50 
Weekly. 10 
Weekly. 
Weekly. 20 
25 
10 
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— Continued. 
possession, held, sufficient evidence, there being no testimony to the contrary, that the 
person in possession supposed that he was the owner, and that his possession was 
adverse as against his co-tenants. Flock v. Wyatt, 49 Iowa, 466, distinguished. — Lara- 
way v. Larne, Sup. Ct. Iowa, N. W. Rep., May 17, 1884. 


ADMINISTRATION. — See DECEDENTS’ ESTATES. 


ADMIRALTY. — Negligence — Shipping — On navigable waters. — Negligence in the 
management of a vessel when committed upon navigable waters is a maritime tort 
which subjects the vessel to liability to an extent coincident with the liability of the 
owner. The implied obligation on the part of one who is to provide machinery or 
means by which a given service is to be performed by another is to use proper care and 
diligence to see that such instrumentalities are safe and suitable for the purpose. — 
Coughlin v. Steamship Rheola, U. S. Cir. Ct. S. D. N. Y., Rep., May 21, 1884. 


— Costs and fees — Collision — Both vessels at fault Recoupment. — Costs gen- 
erally follow the decree, but circumstances of equity, of hardship, of oppression, or 
of negligence, induce the court to depart from the rule in a great variety of cases. By 
a collision between a steamer and a schooner, for which collision both vessels were in 
fault, the schooner and her cargo were totally lost. Two libels were filed against the 
steamer, one by the owners of the schooner, another by the owners of the cargo. Held, 
that the claimants could recoup from the damages found against them ana in behalf 
of the owners of the schooner one-half of the amount found due the owners of the 
cargo. — The Hercules, U, S. Cir. Ct. D. Mass., Rep., June 18, 1884. 


ASSIGNMENT. — When void— Failure to file inventory.— Where an assignment for 
the benefit of creditors is made, but the inventory and list of creditors provided for by 
section 1697, Rev. Stats. 1878, is not filed within ten days, the assignment is void as to 
objecting creditors. — Mather v. McMillan, Sup. Ct. Wis., N. W. Rep., June 14, 1884, 


ATTACHMENT. — Custodia Legis— Money taken by sheriff from prisoner. — Prop- 
erty and money taken from the person of a prisoner by the sheriff upon an arrest made 
by him under a warrant, can not be levied upon by him to satisfy a writ of attachment 
in his hands against the prisoner.—Commercial Exchange Bank v. McLeod, Sup. Ct. 
lowa, Rep., June 18, 1884. 


ATTORNEY AT Law.— Action for damages — Liability of attorney on examination 
of title to real property. — A. applied to a money lender for a loan of $3,000, and 
offered his note therefor, secured by a mortgage on certain real property; B., attorney 
of the money lender, examined the title, and furnished the latter a certificate to the 
effect that B.’s title was good and the property unincumbered, and thereupon the loan 
was made on the terms proposed; subsequently and before the maturity of the note it 
was assigned to plaintiff, who foreclosed the mortgage and sold the property, when it 
was found that it was incumbered by a prior mortgage, so that the plaintiff did not 
realize the amount of his debt by $1,794.35. Held, that there was no priority of contract 
between A. and the plaintiff, and that he was not liable to the latter for the loss, — 
Dundee Mort. and Trust Invest. Co. v. Hughes, U. S. Cir. Ct. D. Ore., Ch. Leg. N., May 
17, 1884; Cent. L. J., June 13, 1884. 


— See CONTRACTS. 


Bankruptcy. — Discharge in, of maker of note— Notice to holder.— Where the 
maker of a note was discharged as a bankrupt, but the holder received no personal 
notice, and had no knowledge of the proceedings, held, that the discharge was a good 
defense to an action upon the note.—Graves v. Wright, Sup. Ct. Mich., N. W. Rep., 
May 17, 1884. 


— New promise — Discharge— Partnership debt.—A statement in the following 
terms: ‘*We owe her the money, will pay 1t some day, can’t say when,” is a sufficient 
promise upon which to bring suit for a debt discharged by proceedings in bank- 
ruptcy. Where plaintiffs declare against a firm for a debt which has been discharged 
by proceedings in bankruptcy, and on the trial prove a sufficient promise by one 
partner subsequent to the discharge to pay the debt, the narr. may be so amended after 


726 DIGEST OF RECENT CASES. 


— Continued. 


verdict as to declare against that partner only.— Bolton v. King, Sup. Ct. Pa., W.N.C,, 
May 15, 1834. 


—— Provable debt — Liquidation of damages upon a writ of inquiry subsequent 
to discharge in bankruptcy.—In an action of trespass to recover treble damages 
under the Act of March 29, 1524, for cutting and converting standing timber, plaintiff 
obtained judzment for want of an appearance, but before damages were assessed by 
inquisition defendant was adjudicated a bankrupt. On a sci. fa. to revive the judgment, 
defendant in his affidavit set up his discharge in bankruptcy as a defense. Held, that 
plaintiff's claim for damages under the statute was a provable debt under the Bankrupt 
Act, and that therefore the affidavit set up a valid defense. — Spring Run Coal Co. », 
Losier, Sup. Ct. Pa., W. N. C., May 8, 1884. 


—- Effect of discharge in bankruptcy on creditor appropriating collateral 
security. — A creditor who holds collateral for his own security is not a trustee, and a 
failure to deliver up being a breach of contract, and not a breach of trust, a discharge 
in bankruptcy operates to discharge him from the obligation which arises from an appro- 
priation of the collateral securities to his own use, and a failure to return it, under sec- 


tion 5117, Rey. Stats. U. S.— Hennequin v. Clews, Sup. Ct. U. S., Sup. Ct. Rep., May 24, 
1884; Rep., June 18, 1884. 


BANKS AND BANKING.— Loans made without consent of parties by cashier — Lia- 
bility of latter. — Where large sums of a bank’s funds are loaned to an individual by 
its cashier without any security, and without any entry thereof in the books of the bank, 
such cashier having power to transact the business of the bank under direction of the 
board of trustees, and he, to conceal the loans from the knowledge of the trustees, 
makes false reports of the amount of cash on hand, he will be liable to such bank for 
the money lost on such loan, though the trustees neglect their duty in not regularly 
counting the cash as required by the by-laws. Where a regular charge was made by 
the defendant, a cashier, on the books of a bank, for his salary, which charge was 
acquiesced in by the trustees, held, that this amounted to an agreement to the charge 
made by defendant for his services. —San Joaquin Valley Bank v. Bours, Sup. Ct. Cal., 
Pac. Rep., June 12, 1884. 


BILLS AND NOTES.—Negotiability of —Stipulations in.— Held, that a note is not 
negotiable when the amount recoverable by action is not certain and fixed, and that 
public interests require that negotiable promissory notes should not be connected with 
other collateral agreements which render the amount recoverable thereon uncertain. 
The stipulation as to collection fees, on the notes in question takes away their negoti- 
able character. — First Nat. Bank v. Larson, Sup. Ct. Wis., Wis. Leg. N., May 14, 1884. 


Bonps (CounTY).—Issued for the benefit of a certain precinct— Liability of 
county.— Bonds issued by the county commissioners of a county in Nebraska, on 
behalf of a precinct in that county, to aid a company in improving the water-powerof a 
river for the purpose of propelling public grist mills, are issued to aid in constructing a 
“ work of internal improvement,” within the meaning of the Act of Nebraska, of Feb- 
ruary 15, 1869, as amended by the Act of March 3, 1870, Laws of 1869, p. 92, and Laws of 
1870, p. 15, and Gen. Stats. of 1873, chapter 35, p. 448. Although, in such a bond and its 
coupons, the precinct is the promisor, a suit to recover on such coupons is properly 
brought against the county. Where such bonds purport on their face to be issued by 
the board of county commissioners, on behalf of the precinct, and are signed by the 
chairman of the board, and attested by its clerk, who is also the clerk of the county, 
and are sealed with the seal of the county, and the coupons are signed by such clerk, 
and the bonds refer to the coupons as annexed, the bonds and coupons are issued by 
the county commissioners. — Blair v. Co. of Cuming, Sup. Ct. U. S., Ch. Leg. N., May 10 
1834; Sup. Ct. Rep., May 13, 1584. 


Bonps (MUNICIPAL).— Bona fide holder—WNotice of defects of title.— A bona fide 
holder of municipal bonds can not be prejudiced by the fact that the merely formal 
requirements of the statute authorizing their issue were not complied with. Overdue 
and unpaid coupons attached to municipal bonds are not sufficient to put a purchaser 
upon inquiry, so as to charge him with notice of defects of title. —Rouede v. Mayor, 
etc., U. S. Cir. Ct. D. N. J., Am. L. Reg., May, 1884. 
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— Recitalsin— When binding —Estoppel.— Where it may be gathered from the 
legislative enactment that the officers of the municipality were invested with the power 
to decide whether the condition precedent has been complied with, that their recital that 
it has been, made in the bonds, issued by them and held by a bona fide purchaser, 1s 
conclusive of the fact, and binding upon the municipality; for the recital is itself a 
decision of the fact by the appointed tril 1.— County of Dixon v. Field, Sup. Ct. U. 
S., Ch. Leg. N., June 7, 1884. 


Common CARRIER. — Liability of intermediate railroad — Loss _— by fire.— 
Defendant received cotton and transported it safely and promptly to Norfulk,and ten- 
dered it to the steamship company, the next link in the chain of connecting carriers. 
The steamship company, owing to unusual press of business, was unable to receive or 
forward it, and requested defendant company to store the cotton on one of its own 
wharves, and to insure it, and promised to charter an extra steamer aud send it to the 
railroad wharf to load within ashort time. This wasdone. There was a delay in the 
arrival of the steamer, and before 1t was sent the cotton was destroyed by fire. Held, 
that defendant pany had done everything that could be done, and that it was in no 
wise liable, 1t being shown that there was no other way of forwarding the cotton over 
other lines open to the defendant company. — Derming v. Norfolk and Western R. R. 
Co., U. 8. Cir. Ct. E. D. Pa., Leg. Int., May 30, 1884, 


—Contracts limiting liability of.— By the Texas statute it is provided that railway 
companies and other common carriers within the State shall not limit or restrict their 
liability as it exists at common law, in any answer whatever, and no special agreement in 
contravention of this provision is valid. This statute does not apply to or affect interstate 
carriers doing business in this State. So, a common carrier may, by express contract, 
limit and restrict its common-law liability to a reasonable extent, but not to the extent 
to exempt its liability for loss or damage occasioned by its own negligence. Hence,a 
condition which seeks to exempt the company from liability for damage arising from 
other cause than its own fraud or gross negligence, is invalid, as against public policy, 
because the carrier can not be permitted to stipulate for immunity against its own neg- 
ligence of any decree. — Texas & Pac. Ry. Co. v. Davis, Texas Ct. App,, Texas L. Rep., 
June, 1884. 


—See CONTRACTS ; RAILROADS. 
ConsPrracy. — See CRIMINAL Law. 


CONSTITUTIONAL LAW. — Power of State to improve domestic waters. — A statute al- 
lowing a state board of control to regulate, and an improvement company to collect, 
tolls for floating logs through a river which they have improved, is constitutional and 
valid. States have the power to improve their domestic waters, when so doing is not in 
conflict with the policy of the g 1 gover it. — Manistee River Imp. Co. v. Sands, 
Sup. Ct. Mich., N. W. Rep., May 17, 1884. 


— Ohio Scott liquor tax law constitutional — Leases executed before operation 
of statute.—The Ohio statute of April 17, 1883, entitled “An act further to provide 
against evils resulting from the traflic in intoxicating liquors,” authorizing annual as- 
sessment upon the business of trafficking in intoxicating liquors is a valid and constitu- 
tional enactment. The provisions of the second section of the statute do not operate 
where the real property, on and in which the business is conducted by a tenant, is held 
by such tenant under a lease for a term executed before the passage of the statute. — 
State v. Frame, Sup. Ct. Ohio, Week. L. B. Supp., May 26, 1884. 


— Contract— Impairment of obligation — Regulation of commerce.—The right 
to fix and regulate the rates to be charged for the transportation of persons and prop- 
erty is not incidental to the police power of the State, and an act making it lawful fora 
railroad company to fix and regulate its own charges is a contract whose obligation 
the Legislature can not impair by regulation of such rates. The act of the Mississippi 
Legislature of March 11, 1884, regulating the rates of transportation of railroads 1s, so 
far as it relates to the Mobile and Ohio R. Co., a railroad incorporated in several States, 
and running therein, a regulation of interstate commerce, and void. — Farmers’ Loar, 
etc., Co. v. Stone, U. S. Cir. Ct. D. Miss., Cent. L. J., June 13, 1884. 
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ConTRACTS, — Evidence — Fraud — Non-performance. — A witness who testifies erro. 
neously may explain and correct at any time during the course of the trial. Whethera 
contract is obtained by fraud upon one of the parties is purely a question of fact. Where 
a contract of accord and satisfaction calls for the performance of certain acts by one of 
the parties, non-performance of them remits the other party to an action as if the 
accord and satisfaction had not been attempted. —Staub v. Wolfe, Sup. Ct. Pa., Luz 
Leg. Reg., May 9, 1884. . 


— Contract in violation of statute —Recovery.— Where a party has delivered his 
money or property to another, upon a contract made in violation of a statute or against 
public policy or morality, he can not maintain an action to recover it back. — Clark p, 
Lincoln Lumber Co., Sup. Ct. Wis., Wis. Leg. N., May 12, 1884. 


— Illegal contract —Indian agency traders.—A contract by which G. & K., who 
were the holders of a license to trade with the Indians at Fort Peck Indian Agency, 
agreed to pay to K. &S. the one-half of the net profits of such trade for the consid. 
eration of the said K. & S. purchasing all goods and supplies necessary and proper for 
said trade at their own account and credit, and immediately resell and invoice such 
goods to said G. & K. at said agency at cost price, cost of transportation and insurance 
added, and one of the said K. & S. take entire charge, management, and control of said 
business, devoting his entire time and attention thereto and residing at Fort Peck, is 
illegal, for the reason that it contemplates the violation of the statute as well as the 
public policy of the government of the United. States. — Gould v. Kendall, Sup. Ct. Neb., 
N. W. Rep., June 14, 1884. 


— Contract of common carrier— Varying writing by parol—Instruction of 
court — Liability of railroad — Bill of lading — Payment of loss by insurer— 
Rights of third party. — The contract of a common carrier to transport goods may be 
by parol or in writing, and where a contract in writing is shown not to be the contract 
of the parties, it may be varied by parol. And when it is called upon to construea 
paper writing open to construction, it is the right and duty of a court to look not only 
at the language, but to the subject-matter and surroundingcircumstances. An instruc- 
tion that a bill of lading contained no restriction upon the liability of a railroad com- 
pany as a common carrier, although its terms said it did, held, not erroneous in the light 
of surrounding circumstances. The payment of a total loss by an insurer works an 
equitable assignment to him of all the remedies which the insured has against a com- 
mon carrier for the destruction of property intrusted to its care. The suit may be 
brought in the name of the nominal plaintiff, and the party beneficially interested is 
only bound to establish the cause of action, without proof of his equitable right of 
recovery. — Mobile and M. Ry. Co. v. Jurey, Sup. Ct. U. S., Sup. Ct. Rep., May 24, 1884. 


— Sunday contract — Recovery on. — When a person takes no part in executing a con- 
tract in violation of section 4595, Rev. Stats, 1878, Wisconsin, forbidding the transaction 
of business on Sunday, he may recover on it. Whenacontract is signed on Sunday, but 
not delivered till another day, it does not take effect on Sunday, and is not void. — Gibbs 
v. Starrett Mfg. Co. v. Brucker, Sup. Ct. U. S., Sup. Ct. Rep., May 24, 1884. 

— Attorney — Public policy. — A. and B. sue C. on a note, and D., who is jointly liable 
with C., offers to pay $500 in settlement of the suit; plaintiffs accept the offer, but in 
order to defraud their attaching creditors, take a note payable not to themselves, but to 
Cornelison, defendant’s attorney, who on his part signs a writing in which he falsely 
states that the $500 is paid him on account of fees due him; held, the law will not enforce 
a contract (such as this) between plaintiffs and the attorney of defendant, by which the 
former’s creditors are fraudulently deprived of the lien they have acquired under 
attachments. — Howard v. Cornelison, Ct. App. Ky., Ky. L. Rep., June, 1884. 

— Written — Warranty — Evidence. —If the contract between the vendor and vendee 
be reduced to writing, nothing which is not found in the writing, except that which is 
presumed by law from that which is written (as, for example, warranty of title), can be 
considered as a part of the contract. When the written sale contains no warranty, or 
expresses the warranty that is given by the vendor, parol evidence is inadmissible to 
prove the existence of the warranty in tne former case or extend it in the latter. Infor- 
mal receipts and bills of parcels are apparent exceptions to the rule. —Johnson v. 
Powers, Sup. Ct. Cal., Pac. Rep., May 15, 1884. 

— See CONSTITUTIONAL LAw ; JUDGMENT. 
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CORPORATIONS. — See PROCESS ; STOCKHOLDERS. 


CovENANT. — Marriage settlement — Election. — By a marriage settlement the intended 
wife was to have, if she survived the husband, “ one dwelling- house” in lieu of dower. 
He became estranged from her, and left her, by will, a house of small value. Held, she 
could r the bequest and claim a proper compensation for breach of the cove- 
nant. — Busey v. McCurley, Ct. App. Md., Rep., May 21, 1884. * 


— Deed Poll— Breach — Remedy. — W. sold to C. part of a lot of land, on condition 
that “said C., his heirs and assigns, shall make and maintain all fences around the 
granted premises ;”” and C. conveyed to O. under the same condition. W. afterwards 
conveyed his remaining land to K., who brought an action of contract against O. for 
breach of the condition. Held, that the action could not be maintained. — Kennedy v. 
Owen, Sup. Jud. Ct. Mass., Rep., June 4, 1884. 


CRIMINAL LAW. — Disagreement of jury — No bar to new trial. — The constitutional 
provision that “ no person, after acquittal upon the merits, shall be tried for the same 
offense,” was in enlargement of the common-law privileges of accused persons, which 
did not extend to making atrial upon aninsufficient charge a bar to a subsequent trial 
upon an accusation made in due form. It has no application to a case in which the 
jury have disagreed, and have been discharged from further consideration thereof. 
The discharge of a jury, upon their reporting that they can not agree, implies that the 
judge assents to their conclusions that they are unable to agree, and that he decides it 
to be necessary to discharge them without a verdict. And this decision is conclusive. 
But such a discharge is no bar toa new trial. — People v. Harding, Sup. Ct. Mich., N. 
W. Rep., May 17, 1884. 


— Assault without deadly weapon. --Death resulting from an assault made without 
the use of a deadly weapon, instrument, means, or force likely to produce great bodily 
injury (being itself an unlawful act, not amounting toa felony), is manslaughter, and 
not murder. A person must be presumed to do that which he voluntarily and willfully 
does in fact do, and that he intends all the natural, probable , and usual conse- 
quences of his own act, but not all the possible consequences of his act. — People v. 
Munn, Sup. Ct. Cal., Pac. Rep., May 15, 1884. 


— Burning dead body of child — Inquest. — To burn a dead body, instead of burying 
it, is not a misdemeanor, unless it is so done as to amount to a public nuisance. Ifan 
inquest ought to be held upon a dead body, it is a misd nor so to dis} of the 
body so as to prevent the coroner from holding the inquest. — Queen v. Price, Eng. High 
Ct. Just., Alb. L. J., May 17, 1884. 


— Evidence— Res gestzee — New trial.— Upon anindictment for rape ofa female child 
evidence is admissible of the answers given by the girl two or three days after the 
alleged injury, to the questions of her mother, induced by the girl’s singular demeanor. 
Such statements are a part of the res geste, and their weight is for the jury. A hypo- 
thetical question put to a physician whether, in his opinion, the facts assumed would 
constitute rape, is altogether improper, being ademand for his legal, instead of his 
medical, knowledge. Yetif he gives a correct answer, the impropriety of the question 
is no ground for a new trial. — People v. Heffron, Sup. Ct. Mich., N. W. Rep , May 17, 
1884, 


— Conspiracy to commit misdemeanor—Murder--Once in jeopardy — New 
trial. — One who simply encourages another to commit a misdemeanor upon the body 
of a third person which did not and could not cause death, or any serious injury, is not 
liable for the murder of such third person by his co-conspirator, when such killing was 
neither aided, advised, nor encouraged by him, nor involved in nor incidental to any act 
by him aided, advised, or encouraged. A defendant having been once tried upon an 
indictment for murder, and found guilty of murder of the second degree, who after- 
wards, on his own motion, has the verdict set aside and a new trial granted him for 
errors in the admission of evidence, may on such new trial be convicted of murder of 
the first degree. — People v. Keeper, Sup. Ct. Cal., West C. Rep., May 29, 1884. 


— Filing information — Confession of demurrer — Manslaughter.— After a plea of 
not guilty has been entered in ay tion for der upon which the case is set for 
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trial, the court may set aside an order overruling a demurrer to the information, and 
allow counsel for the people to confess the demurrer and to file a new information; and 
an order entered allowing such confession of the demurrer, and directing a new infor. 
mation to be filed, is equivalent to an order allowing the demurrer. An information 
which substantially complies with the provisions of the penal code, is sufiicient on 
demurrer. The testimony of the defendant showed that he knocked down the deceased 
for assaulting him while the latter was drunk. That after so doing, and while the 
deceased lay prone and helpless, he jumped with both feet upon his face, and that 
death ensued from such act. Held, that such killing was felonious, that it had none of 
the elements of involuntary manslaughter, and that the court could so instruct the 
jury. — People v. Biggins, Sup. Ct. Cal., West C. Rep., May 29, 1834. 


— Larceny — Possession of recently stolen property —Statements or silence of 

prisoner — Instructions — Circumstantial evidence.—The mere possession of 
recently stolen property, unconnected with other facts and circumstances tending to 
show guilt, is not, of itself, sufficient to warrant a conviction for larceny jit is merely a 
circumstance tending to implicate the accused; but if linked with other facts and cir- 
cumstances also tending to implicate him, it may amount to direct and positive proof. 
The conduct, acts, and statements ofa person accused of crime, are admissible in evi- 
dence against him; and such inferences may be drawn from them as are warranted by 
the evidence considered in the light of humanexperience. But an inference of guilt 
can not be drawn from a statement evincive of innocence, nor from silence where a per- 
son is not bound to speak ; nor from refusal to answer unauthorized questions touching 
the charge against him, which, under the circumstances oalled for no reply. If the offi- 
cer making the arrest asks him any questions touching the circumstances connected 
with the crime, the prisoner has a right to be silent, or to assign the reason why he at 
that time declines to enter into explanations. If he keeps silence or refuses to answer 
“ because he does not know the law and had better say nothing,” no inference from his 
silence or refusal can be drawn against him. Facts and circumstances upon which 
instructions are predicated must be founded upon the evidence in the case. If there be 
no evidence tending to prove them, it is error for the court to assume them, or to so word 
instructions with reference to them as to leave it to the jury to infer their existence. 
While, therefore, it would be proper in a case in which there is any evidence tending to 
prove inculpatory facts and circumstances in connection with the possession of prop- 
erty recently stolen, for the court to instruct the jury that they would be justified in 
finding the defendant guilty of theft, itis error to give such instruction, if there were 
no evidence to warrant the inference of such circumstances. The credibility of a wit- 
ness can not be impeached by evidence that he has been arrested for a felony. — People 
v. Elster, Sup. Ct. Cal., West C. Rep., June 5, 1884; Pac. Rep., June 12, 1884. 


—Plea of defendant in abatement—Preliminary examination.—In a crim- 


inal prosecution for a felony, where defendant interposes a plea in abatement, 
upon the ground that he has not had any proper preliminary examination, held, that the 
only questions presented to the court for consideration are, whether an attempt has 
been made to give defendant a preliminary examination; and whether, by such attempt, 
reasonable notice has been given to him with regard to the nature and character of the 
offense charged against him. And it is not necessary, in such a case, that the papers 
and proceedings on the preliminary examination should be technically regular and 
exact, like the papers and proceedings required on the final trial. The trial court, in a 
criminal prosecution for murdet in the first degree, established a rule for the impanel- 
ing of the jury that the State should exercise one of its peremptory challenges, and 
then the defendant should exercise two of his peremptory challenges, and then the 
State should exercise one and the defendant two, and so on, alternately, until all the 
peremptory challenges given by law to the parties should be exhausted ; the State hav- 
ing six peremptory challenges and the defendant twelve. Held, that the court did not 
err in establishing such rule; and further held, that as the defendant waived the eighth, 
ninth, tenth, eleventh, and twelfth of his peremptory challenges, and voluntarily 
refrained from exercising the same, the error would have been immaterial, even if such 
rule had been erroneous. And where incompetent evidence, injurious to the defend- 
ant, is drawn out by the defendant on the cross-examination of one of the witnesses 
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for the State, and is not otherwise introduced on the trial, held, that the trial court did not 
err as against defendant in permitting such incompetent evidence to be introduced. 
Inacriminal case, after the jury have retired to consider of their verdict, it is misconduct 
for a bailiff to enter the jury-room while the jury are in session ; and it would be gross mis- 
conduct for the bailiff, or any one else, to enter the jury -room while the jury were in actual 
consultation or deliberation with regard to their verdict ; or for the jury to separate after 
retiring to consider, and before rendering their verdict. Itis also a misconduct for 
them to eat anything during such time, except with the express permission of the 
court. And where such misconduct is shown on the part of the bailiff or jury, it then 
devolves upon the prosecution to show that nothing transpired which could in the least 
have influenced any member of the jury adversely to the interests of defendant. — State 
v. Bailey, Sup. Ct. Kan., Pac. Rep., May 29, 1884. 


— Manslaughter — What constitutes. — Where, by the evidence, it was shown that 
deceased while drunk had assaulted defendant, who thereupon knocked him down, 
and, while lying helpless on the ground, jumped with both feet on his face, from which 
act death ensued, held, that the killing was unlawful and felonious; that there were 
none of the elements of involuntary manslaughter in such act; and that the charge of 


the court to that effect was correct. — People v. Biggins, Sup. Ct. Cal., Pac. Rep., June 
12, 1884. 


— Perjury —Subornation — Evidence. — On the trial of one indicted for subornation 
of perjury, the statements of the principal offender, made in the absence of the 
prisoner, that the latter had been attempting to hire or had hired him to commit the 
perjury, are inadmissible, although they tend to prove the principal’s guilt of the per- 
jury charged, and are made immediately prior to the commission of the perjury. 
In such case, however, statements of the principal, in the absence of the prisoner 
immediately prior to the perjury, tending to show the former’s disbelief in the facts 
falsely sworn to, are admissible to show the state of his mind and belief concerning the 


subject of his testimony. — Dilcher v. State, Sup. Ct. Ohio, Week. L. B. Supp., June 
16, 1884. 


— Agreement by several persons to rob— All parties to it guilty of murder 
done in carrying out robbery.—If several persons agree together to rob another, 
and for that purpose arm themselves with deadly weapons, and meet at the house of the 
person to be robbed, and to carry out their unlawful design one is left outside ready to 
aid and assist while the others enter and commit the crime agreed on, all are guilty of 
the robbery as principals. So, if those inside the house while attempting to consum- 
mate the robbery, and in furtherance of such conspiracy purposely kill the person they 
are attempting to rob, while he is resisting such attempt, and such killing is the 
natural and probable consequence of the common purpose, the person outside, who is 
aiding and assisting is equally guilty as the one striking the fatal blow, though he did 
not previous to such attempt agree to or assent to such killing. — Stephens v. State, 
Sup. Ct. Ohio, Ohio L. J., June 7, 1884; Week. L. B. Supp., June 9, 1884. 


— Criminal procedure — Trial by jury — Waiver. — In criminal cases, a trial by jury 
can not be waived by defendant. The court has no jurisdiction unless aided by a 
jury. —State v. Carman, Sup. Ct Iowa, Rep., June 4, 1884. 


Customs DuTIES.—Exemption— Wearing apparel.—A citizen of the United States 
arriving home from a visit to Europe with his family in the end of September, by a ves- 
sel, brought with him wearing apparel, bought there for his and their use, to be worn 
here during the season then approaching, “ not excessive in quantity for persons of 
their means, habits, and station in life,” and their ordinary outfit for the winter. A part 
of the articles had not been worn, and duties were exacted by the collector on all those 
articles. Held, that, under section 2505 of the Revised Statutes, — now section 2503, by 
virtue of section 6 of the Act of March 3, 1883, ch. 121 (22 St. 521), — exempting from duty 
“ wearing apparel in actual use and other personal effects (not merchandise) * * * 
of persons arriving in the United States,” the proper rule to be applied was to exempt 
from duty such of the articles as fulfilled the following conditions: (1) Wearing 
apparel owned by the passenger, and in a condition to be worn at once, without further 
manufacture; (2) brought with him as a passenger, and intended for the use or wear 
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of himself or his family who accompanied him as passengers, and not for sale, or 
purchased or imported for other persons, or to be given away; (3) suitable for the 
season of the year which was immediately approaching at the time of arrival; (4) not 
exceeding in quantity or quality or value what the passenger was in the habit of ordi. 
narily providing for himself and his family at that time, and keeping on hand for hisand 
their reasonable wants in view of their means and habits in life, even though such arti- 
cles had not been actually worn. — Astor v. Merritt, Sup. Ct. U. S., Sup. Ct. Rep., May 
18, 1884; Rep., May 21, 1884. 


DAMAGES. — See MUNICIPAL CORPORATION. 


DECEDENTS’ EsTATES.— Administration — Administrator de bonis non.— Where 
an administrator keeps an account in bank in his representative capacity, and dies 
before completing his duties, the administrator de bonis non is not entitled to claim 
from the bank the amountof his deposit. He must, in order to recover this, demand it 
from and sue the representative of the original administrator. Where a bank pays over 
the amount of such deposit to the administrator de bonis non, this will constitute no 
defense in an action against the bank by the executor of the original administrator. — 
Slaymaker v. Farmers’ Nat. Bank of Lancaster, Sup. Ct. Pa., W. N. C., May 8, 1884, 


— Exemptions— Liens —Sale.—A. died, leaving a wife and son. By his will he 
devised his real estate to his wife. The real estate was incumbered by a judgment 
against A. and by debts of A., which upon his death became liens against it. Subse. 
quently the wife died, also indebted. The real estate being sold under order of court 
for payment of her debts: held, that the son was entitled to claim the $300 exemption 
out of the proceeds, in priority to the claims of his mother’s creditors, but that his 
father’s creditors must be satisfied in full before he could claim such exemption, — 
Wanger’s App., Sup. Ct. Pa., W. N. C., June 12, 1884. 


DEED. — Conveyance of homestead — Wife's estate in—Conditions in deed.— 
Under the homestead statutes, a wife, during her husband’s life, has no estate in his 
homestead, and no interest therein except that derived from the power to prevent an 
alienation thereof. But at his death, she surviving him, and the homestead not having 


been properly devised, she becomes tenant for life, and at her death or second mar- 
riage all her homestead rights cease. A clause in a deed reserving to a grantor “the 
sole, free, and absolute use and control” of the property conveyed, “ so long as he and 
his wife, or either of them, may live,” is a reservation of the whole estate to the grantor 
for life. A conveyance by a married man of his homestead, containing no reservation 
of the homestead right, is null and void, unless signed by his wife. Rev. Stat. 1878, sect. 
2203. — Ferguson v. Mason, Sup. Ct. Wis., N. W. Rep., June 14, 1884. 


— By husband to wife. — At common law a deed from a husband directly to his wife 
was void inlaw. And where, in contemplation of a separation and divorce, a husband 
executed and delivered a conveyance directly to his wife of an undivided half of cer- 
tain wild land, and, without entry upon the land or applying to any court for relief or 
aid in the premises, seventeen years afterwards, she having in the meantime obtained 

divorce and remarried, executed a warranty deed ef the land to the plaintiff, held, 
that the same carried no title to plaintiff. — Johnson v. Vandevort, Sup. Ot. Neb., N. W. 
Rep., June 14, 1884. 


— Recital — Rents and profits — Grant of.— A recital in a deed that a certain agree- 
ment had been previously made is equivalent to making the agreement anew, and 
covenant will lie on such recital. The grant or devise of the rents and profits of land 
is equivalent to the grant of the land itself. And the grant or devise of land with the 
power of alienation carries a fee unless the first taker is vested with a life estate only 
and the power of disposition is annexed to the remainder. — Ball v. Hancock’s Admr., 
Ct. App. Ky., Ky. L. Rep., June, 1884. 


—— See EJECTMENT. 


POWER. — Divorce — Lex rei site.— A divorce from the bond of matrimony bars the 
wife's right of dower, unless preserved by the lex rei site. — Barrett v. Failing, Sup. Ct. 
U. S., Sup. Ct. Rep., June 3, 1884. 
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ECCLESIASTICAL Law. — Right of rector to vote in vestry. — In the Episcopal Church 
the rector is one of the vestry, and therefore has the right to vote to fill a vacancy in 
the vestry. — Neilson’s App., Sup. Ct. Pa., Leg. Int., June 6, 1834, 


EJECTMENT. — Adverse possession — Tenancy for life, with remainder over. — The 
possession of one claiming to be tenant for life under an invalid will is adverse to the 
heirs atlaw. Where tenant for life and the remainder-man (both claiming under an 
invalid will and the former being in possession) unite in granting the fee to another, 
who takes possession, the adverse possession of the grantors may be tacked to that of 
the grantee to support a title of adverse possession against the heirs at law. — Hanson 
v. Johnson, Ct. App. Md., Rep., June 18, 1884. 


— Recitals in deeds— Estoppel.— Where there is a call in a deed which was in fact 
not intended by the parties, and is unambiguous, the intention of the parties can not be 
made to take the place of the call; neither is paro) proof competent to locate the land. 
In an action of ejectment, where an equitable defense is pleaded, and under the allega- 
tions of such answer it is shown that the defendant bought the land in question in good 
faith for a valuable consideration, taking immediate possession thereof, and with the 
knowledge of the plaintiff made valuable and lasting improvements thereon, the plain- 
tiff taking no steps to notify defendants of his claim, held, that he was estopped to set 
up his rights as against them. — Gillesvie v. Sawyer, Sup. Ct. Neb., N. W. Rep., June 14, 
1884. 


ELEcTIONS. —Change of Voting Place — Material change. — The changing of a voting 

’ place on the day of election is an irregularity, but unless the irregularity be of sucha 

character as to change the result it is cured by the fact of good faith in making the 
change. — Farrington v. Turner, Sup. Ct. Mich., Rep., June 4, 1884. 


EMINENT DOMAIN. — Delegation to corporation of —Project.— The petitioner was 
organized as a corporation to acquire certain swamp and other lands in Brooklyn, about 
a mile in length by half a mile in width, and to excavate and construct and maintain 
basins, docks, wharves and piers, and to erect thereon suitable warehouses and other 
buildings, and for carrying on the business of a dock warehousing and manufacturing 
company. An act was afterwards passed delegating to the company the right of emi~ 
nent domain, and making the use of the basin a public use; but by a proviso a large 
portion of the property available for wharves, and much the larger part of the area of 
the proposed basin, was reserved from the operation of the act, leaving open to the 
public simply the means of entrance and a comparatively small area in the center of the 
basin. Held, that such a project is not a public purpose or use which justifies the dele- 
gation to the company of the right of eminent domain. —In re Eureka Basin and Mfg. 
Co., Ct. App. N. Y., Daily Reg., June 7, 1884. 


Equity.— Mistake of fact— Recovery of money paid under.—M., who had an 
account with H. & Co., private bankers, deposited with them for collection a note pay- 
able at the National Bank of Chester County. H. & Co. discounted the note indorsed 
by M., and placed the proceeds to his credit. Upon the maturity of the note, H. & Co. 
presented it at the bank at which it was payable, and in their settlement received pay- 
ment for itin cash. Afterwards the National Bank of Chester County, before closing, 
discovered that the maker of the note had not sufficient funds to meet the note. They 
then went to him and asked him to make good his account; but learning that he had 
just made an assignment for the benefit of creditors, they went to H. & Co. and asked 
them to refund the amount of the note, which H. & Co. did. M., who had notice of the 
action of the bank, afterwards drew a check upon H. & Co. for the amount of the note, 
and, ppon their refusal to pay, brought suit. Held, that the bank at which the note was 
payable having paid the note under a clear mistake of fact, was entitled to recover the 
money so paid, the rights of neither party having been prejudiced, and that plaintiff 
was not therefore entitled to recover. — Meredith v. Haines, Sup. Ct. Pa., W. N. C., 


Flor st 
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-— Jurisdiction — Foreclosure of railroad mortgage — Fraud — Discovery — 
Former suit — Record — Evidence.—In 1876, K. brought a suit in a circuit court 
of the United States in Missouri, to foreclose a mortgage on a railroad, making the 
railroad corporation (a citizen of Missouri) and others defendants. There was a decree 
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Equity — Continued. 

of sale, and a sale, and it was confirmed in October, 1876. In February, 1877, the cor. 
poration appealed to this court. The case was affirmed here in April, 1880. In June, 
1880, the corporation filed a bill in the same court against another Missouri corporation 
(a citizen of Missouri) and other citizens of Missouri, alleging fraud in fact in the fore. 
closure suit, in the conduct of the solicitor and directors of the corporation defendant 
in that suit, and praying that the decree in the K. suit be set aside. On demurrer tothe 
bill, held, the record in the K. suit, not being made a part of the bill or the record in 
this suit, could not be referred to; the charges of fraud, in the bill, were sufficient to 
warrant the discovery and relief based on those charges; the case set forth in the bill, 
being one showing that no real defense was made in the K. suit, because of the unfaithful 
conduct of the solicitor and directors of the defendant in that suit, wagyone of whicha 
court of equity would take cognizance; there was no laches in filing the bill, as the 
time during which the appeal to this court was pending could not be counted against 
the plaintiff ; as the bill showed hostile control of the corporate affairs of the plaintiff 
by its directors during the period covered by the K. suit, mere knowledge by or notice 
to the plaintiff, or its directors or officers or stockholders, of the facts alleged in the 
bill during that period was unimportant, a case of acquiescence, assent or ratification, 
or of the intervention of the rights of innocent purchasers not being shown by the 
bill, and the corporation having acted promptly when freed from the control of such 
directors; it did not follow that parties who became interested in the plaintiff’s cor- 
poration, with knowledge of the matters set forth in the bill, were entitled to the same 
standing as to relief with those who were interested in the corporation when the trans- 
action complained of occurred; the circuit court had jurisdiction of the bill, although 
the plaintiff and some of the defendants were citizens of Missouri.— Pacific R. R. of 
Mo. v. Missouri Pac. Ry. Co., Sup. Ct. U. S., Sup. Ct. Rep., May 24, 1884. 


— Deed — Mistake — Mortgage — Agreement to pay — Release of grantee — Bona 
fide purchaser of notes. — Where, in a recorded deed of land subject to a mortgage, 
an agreement of the grantee to assume and pay it is inserted by mistake of the scrivener 
and against the intentions of the parties, and on the discovery of the mistake, the grantor 
releases the grantee from all liability under the agreement, a court of equity will not 
enforce the agreement at the suit of one who, in ignorance of the agreement, and 
before the execution of the release, purchases the notes secured by the mortgage, 
although the grantee, after the deed of conveyance to him, paid interest accruing on 
the notes. — Drury v. Hayden, Sup. Ct. U. S.. Sup. Ct. Rep., May 13, 1884. 


— Shipping — Advances by part owner—Lien.— One part owner of a vessel has 
no lien in equity upon her for advances made on her account for the benefit of his co- 
owners. — Loud v. Loring, U. S. Cir. Ct. D. Mass., Rep., June 18, 1884, 


EsToPpPrEL.—Convicted party's suit to recover a fine.— One who has been convicted 
and fined by military commission for defrauding the government, and has conceded 
that his debt to the government exceeds the fine, and been given credit on the debt to 
its amount, can not subsequently attack the jurisdiction of the court which convicted 
him, in an effort to recover the fine from the government.— Carver v. U. S., Sup. Ct. 
U. S., Sup. Ct. Rep., May 24, 1884. 


— See BONDS (MUNICIPAL) ; EJECTMENT; JUDGMENT. 


EVIDENCE.—Res gestee.—In a suit against a railway company for damages for the 
negligent killing of the appellee’s husband, the appellee, in order to show the unsound 
condition of the engine before the explosion,was permitted to prove by a witness that just 
after the explosion he heard the engineer say that he had “ stopped twice since he left 
Houston to come to Dallas on that trip to plug the engine to prevent explosion; that he 
was d—d glad it had exploded, and that he got off the engine as soon as it stopped, ex- 
pecting it to explode.” Held, inadmissible, because relating to an event that had passed 

- and as not serving to explain any act or thing done to cause the explosion. — Houston& 
Texas Cent. Ry. Co. v. Hicks, Sup. Ct. Texas, Texas L. Rep., May, 1884. 


— Parol evidence to vary written instrument—Custom — Building Association — 
Mortgage. — A., member of a building association, borrowed money from it and gave & 
- mortgage on property belonging to his wife in which she joined. Her acknowledgment 
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EVIDENCE — Continued. 

was taken by a justice of the peace, who was also vice-president of the Association, and it 
was therefore held to be invalid and the land discharged. A. had also execute a bondin 
favor of the association on which defendant was surety, and in a proceeding on this bond 
it was held, that it was error to allow defendant to testify that it was the custom of the as- 
sociation to secure its loans by real estate security, which was treated as primary security, 
and was first resorted to, and that he would not have signed the bond had it not been 
for the verbal agreement that the land mortgaged should be first liable for the repayment 
ofthe loan. Held further, that since the officers of the association were authorized by 
its by-laws to take either a bond or a mortgage as security for loans, they might take 
both, and in that case the presumption would be that both were relied on, and that the 
association would not be restricted to the pursuit of one before the other. — Juniata 
Building and Loan Association v. Hetzel, Sup. Ct. Pa., W. N. C., June 12, 1834. 


— Felony of witness — Present good character. — When plaintiff has testified and 
defendant has put in evidence the record of plaintiff's conviction for a felony, plaintiff 
may offer evidence of his present reputation for truth and veracity. —Gertz v. Fitch- 
burg R. R. Co.. Sup. Jud. Ct. Mass., Rep., June 18, 1884. 


— Of wife as to legitimacy of child begotten by her. — Evidence of a wife in an ac- 
tion for bastardy examined, and held objectionable, because tending to show the non- 
access of her husband during the period in which a child was begotten by her. — Mink 
v. State, Sup. Ct. Wis., N. W. Rep., June 14, 1884. 


—See CONTRACTS; CRIMINAL LAW; HUSBAND AND WIFE; INSURANCE (LIFE); PRIN- 
CIPAL AND SURETY; WILLS. 


EXECUTION. — Whisky in bond — Not liable to. — Whisky deposited in a bonded ware- 
house of the United States, and held therein for internal revenue tax due the govern- 
ment, is virtually in the possession of the United States; and a sheriff has no right to 
enter such warehouse and seize in execution such whisky as the property of the defend- 
ant on a writ of fieri facias in his hands, even though he may offer to pay the tax. — Mc- 
Cullough v. Large, U. S. Cir. Ct. W. D. Pa., Lan. L. Rev., June 2, 1884. 


FIXTURE. — Definition of— Liability to distraint.— A fixture slightly attached to the 
freehold, which the tenant may remove at his pleasure during the term, and which may 
be removed without destroying its character or injuring it, is distrainable. A spinning 
mule, fastened to the floor of a mill with wooden screws, so as to run like bolts, is such 
a fixture. — Furbush v. Chappell, Sup. Ct. Pa., W. N. C., May 8, 1884. 


FORECLOSURE, — See EQUITY. 


FRAUD. — Vendor- Vendee— Employment of former by latter.—After the sale of 
goods, and an actual and notorious change of possession, the employment of the vendor 
in the capacity of mere salesman or clerk is not, per se, conclusive evidence of fraud. — 
Grady v. Baker, Sup. Ct. Dak., N. W. Rep., June 14, 1884. 


— Fraudulent representation by merchant as to his affairs. — A merchant who 
furnishes to a commercial agency a statement of his affairs for the use of the company 
is responsible to those whom it reached and who were influenced by it, and if these 
representations were false, an order of arrest founded upon them should be sus- 
tained. — Schulz v. Harris, Sup. Ct. N. Y., Daily Reg., May 12, 1884. 


See EQUITY. 


GARNISHMENT.— Common carrier— Liability of to garnishment for property in 
transit.— A common carrier is not liable upon a garnishee summons for personal 
chattels in its possession, in actual transit at the time the summons is served. — Bates v. 
C. M. & St. P. Ry. Co., Sup. Ct. Wis., Wis. Leg. N., May 15, 1884. 


— Stoppage in transitu — Right of. —The right of stoppage in transitu by the vendor 
continues until the goods have reached the buyer, and the delivery is complete. The 
right of stoppage in transitu is not impaired or extinguished by service of process of 
garnishment upon the carrier. The fact that a common carrier has been garnished by 
acreditor of an insolvent debtor to whom property is consigned, is no defense to an 
action of replevin by the vendor, who has given notice to the carrier and demanded the 
goods. —C. B. & Q. R. R. Co. v. Painter, Sup. Ct. Neb., N. W. Rep., June 14, 1884. 


HOMESTEAD. —See DEED. 
Husawp- WIFE. — Possession by wife of husband’s money — Ownership — Evi- 


— See LIMITATIONS ; TRUSTS. 
InFant.— Affirmance of contract by — Delay in. —A minor who executes a conveyance 
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GUARDIAN- WARD. — Settlement of accounts of guardian — Jurisdiction of probate 

court — Powers of executors of guardian.— When a ward attains the age of 
majority, the office of guardian comes to an end, and it is then the duty of the guardian 
to make a final accounting and settlement with the ward. Settlement of the final 
account of the guardian includes only tr tions during the minority of the ward, and 
not transactions occurring after the ward has attained the age of majority; the latter 
can not be settled within the jurisdiction of a probate court, but only in an action at 
law. The executors of the estate of a deceased guardian have no authority to present 
an account of the testator, as such. guardian, to the probate court, nor to inst‘tute pro- 
ceedings for the settlement of such account in said court; nor has the probate court 
any authority to exercise jurisdiction over such a proceeding. A settlement of this 
nature can only be obtained in a court of equity, by a proceeding against the executors 
of the deceased guardian and other necessary parties. —In re Allgier et al., Sup. Ct. 
Cal., Pac. Rep., June 12, 1884. 


Habeas Corpus. —Officer refusing to produce relator guilty of contempt.—An 

agent, appointed by the State in which a fugitive from justice stands charged with 
crime, to receive such fugitive from the State by which heis surrendered, is not an ofii- 
cer of the United States within the meaning of former adjudications of this court. 
Congress has not undertaken to invest the judicial tribunals of the United States with 
exclusive jurisdiction of issuing writs of habeas corpus in proceedings for the arrest of 
fugitives from justice, and their delivery to the authorities of the State in which they 
stand charged with crime. Subject to the exclusive and paramount authority of the 
national government by its own judicial tribunals to determine whether persons held 
in custody by authority of the courts of the United States, or by commissioners of such 
courts, or by officers of the general government acting under its laws, are so held in 
conformity with law, the States have the right, by their own courts, or by the judges 
thereof, to inquire into the grounds upon which any person, within their respective ter- 
ritorial limits, is restrained of his liberty, and to dischirge him, if it be ascertained 
that such restraint is illegal, and this, notwithstanding such illegality may arise froma 
violation of the constitution and laws of the United States. — Robb v. Connolly, Sup. 
Ct. U. S.. Alb. L. J., Jume 7, 1884; Int. Rev. Rec., June 9, 1884. 


HigHuway.— Condemnation proceedings — Nature ofaction — Deed — Recitals in. — 

The proceeding to appropriate land for a highway is in the nature of a proceeding in 
rem, and the owner is made a party only for the purpose of giving him an opportunity 
to assert his damages; but when a claim for damages is filed, the proceedings had 
thereunder are in the nature of a personal action. Such claim can be based only on the 
personal right of the claimant, and it is necessary to determine his interest in the land 
in order to ascertain to what extent he is injured. A recital in a deed that the grantors 
therein are the heirs of the person in whose name the land previously stood, is not com- 
petent evidence of his death or of their heirship; nor are similar recitals, in a judgment 
to which the defendant herein was not a party, competent evidence against him. — Cos- 
tello v. Burke, Sup. Ct. lowa, N. W. Rep., May 17, 1884. 


—The deposit of money arising from a husband’s business, by the wife, ina 
bank in her own name, even though it be with the husband’s knowledge, is not pre- 
sumptively a gift of the money to her. The wife’s possession of such money in bank is 
the husband's possession, and is not of itself sufficient evidence of her ownership. The 
fact that the account for such money is in her name is no evidence of her ownership. — 
McDermott’s App., Sup. Ct. Pa., Luz. Leg. Reg., May 23, 1884; W. N. C., June 12, 1884. 


of real estate must disaflirm it within a reasonable time after he comes of age, or be 
barred of his right todo so. When there is mere delay to disaflirm after coming of age 
and there is nothing to explain or excuse it or show its necessity, whether the delay is 
for more than a reasonable time is a question for the court. A delay of three years and 
a half unexplained is unreasonable. —Goodnow v. Empire Lumber Co., Sup. Ct. Minn. 
Am. L, Reg., May, 1884. 


INJUNCTION. — Lease of water— Use in excess.— Where the owner of a water-power 
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leases the use of a specific quantity of water, and the lessee persistently uses water in 
excess of the amount covered by the lease, and threatens to continue in so doing, and 
where the extent of such use is contingent and difficult of estimation, an injunction will 
be granted to the owner to prevent the lessee from using such excess. — Lawson v. 
Menasha Wooden Ware Co., Sup. Ct. Wis., Rep., June 4, 1884. 


INSURANCE (FIRE). — Provisions of policy — Construction of. —A policy of insurance 


was taken out on a mill and machinery for “ one year, from June 10, 1877, to June 10, 
1878;”" on June 13, 1878, application was made for renewal, and on June 19, 1878, arenewal 
was issued “ for one year, from June 10, 1878, to June 10, 1879." On June 16, 1879, the mill 
and contents burned, and the insurance money was sought to be recovered under the 
claim that the renewal extended for a year from the date of its issue. Held, that the 
policy and renewal expired before the fire, and that neither was in force at the time 
of the fire. The clause ina written agreement of insurance, definitely fixing the precise 
time of the duration of the risk, should not be rendered nugatory or such time extended 
by mere construction. — Fuchs v. Germantown Farmers’ Mut. Ins. Co., Sup. Ct. Wis., Ins. 
L. J., June, 1884. 


INSURANCE (LIFE).— Pleading new defenses — At new trial — Reversal of judg- 


ment — Answers of insured in his application — Construction of provisions 
in regard thereto. — Going to the jury upon one of several defenses does not preclude 
defendant, at a subsequent trial, from insisting upon other defenses involving the 
merits which have not been withdrawn of record or abandoned in pursuance of an 
agreement with the opposite side. A judgment will not be reversed upon a general ex- 
ception to the refusal of the court to grant a series of instructions, presented as one 
request, because there happens to be in the series some which ought to have been given. 
An applicant for life insurance was required to state categorically, whether he had ever 
been aillicted with certain specified diseases. He answered that he had not, Upon an 
examination of the several clauses of the application, in connection with the policy, it 
was held to be reasonably clear that the company required, as a condition precedent to 
a valid contract, nothing more than that the insured would observe good faith toward it, 
and make full, direct and honest answers to all questions, without evasion or fraud, 
suppression, misrepresentation or concealment of facts with which the company ought 
to be made acquainted. In the absence of explicit stipulations requiring such an inter- 
pretation, it should not be inferred that the insured took a life policy with the under- 
standing that it should be void, if, at any time in the past, he was, whether conscious of 
the fact or not, afflicted with the diseases, or any one of them, specified in the ques- 
tions propounded by the company. — Moulor v. American Life Ins. Co., Sup. Ct. U. S., 
Ch. Leg. N., May 17, 1884; Sup. Ct. Rep., May 13, 1884; Ins. L. J., June, 1884; Wash. L. 
Rep., May 31, 1884; Rep., June 4, 1884. 


— Suit on policy — Evidence as to insanity. — Upon an issue, in a suit upon a life 


policy, as to the insanity of the insured at the time he took his own life, the opinion of 
f non-professional witness as to his mental condition, in connection with a statement 
of the facts and circumstances, within his personal knowledge, upon which that opin- 
ion is based, is competent evidence. —Conn. Mut. Life Ins. Co. v. Lathrop, Sup. Ct. U. 
8., Ch. Leg. N., May 17, 1884; Cent. L. J., June 6, 1884. 


— Forfeiture of policy — Premiums paid in notes.—Forfeitures of policies are 


odious and will not be enforced unless the right to a forfeiture is clearly shown. When 
the policy declared that it was non-forfeiting, and after stipulating that in case of non- 
payment of premium it should be forfeited except that on certain conditions a commuted 
value would be allowed for each premium that had been paid, the company objected 
that the premiums had not been paid in money but partly in notes. The plaintiff replied 
that the note was received as a payment and that the company was accustomed to 
apply dividends to the payment of the notes. Held, that the reply was good; it was 
the duty of the company to apply dividends to prevent a forfe.ture, and that the note 
was payment of premium and evidence of a loan from the company. — Franklin Life 
Ins. Co. v. Wallace, Admr., Sup. Ct. Ind., Ins. L. J., June, 1884. 


— Mutual benefit society — Right of insured in regard to beneficiary. — The 


insured has the certificate of a benevolent order when authorized by the by-laws under 
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INSURANCE (LIFE) — Continued. 
his control as far as the beneficiaries are concerned. As between the insured and the 
beneficiaries, the objection of the association not intervening, he may exercisea change 
of beneficiaries by will. Assignments otherwise than according to provisions of by- 
laws, who same are binding on; when. — Splawn v. Chew, Sup. Ct. Texas, Ins. L. J., June 

1884. 


JUDGMENT.— Assignment of cause of action — Estoppel— Voluntary payment 
of taxes.— Where an assignment of a cause of action is absolute in form, and vests 
the title in the assignee, but there is language showing that he is to hold the claim asa 
trustee, he may prosecute the action in his own name, under section 2544 of the code, 
When an estoppel by judgment is not mutual, one of the parties can not claim that an 
action is res adjudicata by reason of it. Where taxes are paid voluntarily by a party, 
with full knowledge of another’s claim of title, but who acts under a mistake of law, 
thinking that he has the title, he may recover the amounts so paid, with interest from 
the time of payment, and equity will give him a lien upon the property for the amount. — 
Goodnow v. Litchfield, Sup. Ct. lowa, N. W. Rep., May 17, 1884 


— Payment of part in compromise — Consideration — Contract — Breach of.—A 
compromise and payment to the creditor of part of the amount of a judgment restricted 
in its lien in satisfaction of the whole is upon sufficient consideration and is valid, even 
though the property out of which it is collectible is of far greater value than the whole 
debt. Part payment of an overdue but unrestricted debt is not of itself a good consid- 
eration, though if the debt were not yet due it would be. Where a debtor pays a portion 
of the debt on execution, and makes a collateral indefinite promise to give the creditor 
future employment, whereupon the creditor satisfies the judgment; upon failure to give 
the employment promised, the remedy is by action for breach of contract, and not by 
striking off satisfaction of the judgment, or by trial of an issue upon the — 
Hendrick v. Thomas, Sup. Ct. Pa., Luz. Leg. Reg., June 6, 1834. 


JURISDICTION. — Circuit Courts —Case affecting foreign consul — Aliens. — In cases 
coming from the Circuit Courts, the Supreme Court will determine from its own inspec 
tion of the record whether they are of the class excluded by statute from the cognizance 
of those courts; this, although the question of jurisdiction is not raised by the parties. 
The constitutional grant of original jurisdiction to the Supreme Court of all cases affect- 
ing consuls, does not prevent Congress from conferring original jurisdiction, in such 
cases, also, upon the subordinate courts of the Union. The jurisdiction of the Circuit 
Courts of the United States, of suits by citizens against aliens, is not defeated by the 
fact that the defendant is the consul of a foreign government. The alienage of a 
defendant is not to be presumed from the mere fact that he is the consul, in this coun- 
try, of a foreign government. — Boss v. Preston, Sup. Ct. U. 8., Sup. Ot. Rep., May 13, 

1884. 


— Original, of U. S. Supreme Court under the constitution—U. 8.Circuit Courts.— 
Under article 3, sect. 2, of the constitution, and the judiciary act (1787,jch. 20) in all cases 
in which a State shall bea party, the Supreme Court of the United States shall have ori- 
ginal jurisdiction. It is within the power of the Congress to grant to the inferior courts 
of the United States jurisdiction in cases where the Supreme Court has been vested by 
the constitution with original jurisdiction. Whenever the right of a party is defeated 
by one construction of an act of Congress and sustained by another, a case is presented 
which arises under the laws of the United States. — Ames v. State of Kansas, Sup. Ct. 
U. S., Sup. Ct. Rep., May 13, 1884. 


— See Equity. 


Lanp CLaims. —The Houmas grant -- Requisites to cure defects in title thereto— 
Construction of statute— Land must be capable of identification. --A claim 
to land based on nothing stronger than a favorable consideration and recommendation 
by two of the three commissioners appointed by Congress after the Louisiana purchase 
to investigate and report on land claims in that territory, requires the distinct and 
favorable action of Congress upon the report of the commissioners before it can avail 

the claimants asa title. The limitations of the act to favorable decisions made by the 

three commissioners was intentional, and they were named, ex industria, to exclude 
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LaNp CLAIMs — Continued. 

from confirmation the claims under the Houmas grant. It is a rule of familiar con- 
struction that when a statute operates as a grant of public property to an individual, or 
the relinquishment of a public interest, and there is a doubt as to the meaning of its 
terms, or as to its general purpose, that construction should be adopted which will 
support the claim of the government rather than the individual. No court can treata 
claim as conferring a right to a specific tract until its boundaries are capable of identi- 
fication or have been established by asurvey. The mere claim to something without 
form and shape or means of segregation can have no judicial enforcement. — Slidell v. 
v. Grandjean, Sup. Ct. U. S., Sup. Ct. Rep., May 13, 1884. 


LEASE. -- See TAXATION. 


LIMITATION. — Entry on land— Husband and wife.— Where husband and wife both 
executed a title bond to a tract of land owned by her, and the obligee in the bond 
entered claiming thereunder, held, the wife will not be allowed after thirty years to set 
up her coverture as a defense. The entry having been made under her title, as well 
as that of the husband, thirty years is a complete bar, notwithstanding the coverture. — 
Mantle v. Beal, Ct. App. Ky., Ky. L. Rep., June, 1834. 


MANDAMUS. — Power of board — License to practice dentistry. — Held, that the State 
Board has power to determine whether the applicant for license has graduated from 
a‘ reputable dental college;” that in making this determination it acts in a judicial 
capacity, and from its decision in this respect there is no appeal. — People v. Ill. State 
Board of Dental Examiners, Sup. Ct. Ill., Ch. Leg. N., June 7, 1884. 


MARRIED WOMAN. — Separate property of — Note of.— A married woman having sep- 
arate estate, who ex a promi 'y note as surety for her husband, will be pre- 
sumed, without further proof, to intend thereby to charge her separate estate. Such 
presumption can only be overcome by proof of facts or circumstances surrounding the 
execution and delivery of the note, which show that such was not her intention. Real 
estate purchased by a married woman with her individual means, becoming her general 
property, was, by a subsequent statute, changed into her separate estate subject to 
vested rights. Such property was not thereby subjected to her debts previously made, 
and the husband’s freehold, jura uzoris, was not divested. Subject, however, to vested 
rights, and with reference to her future contracts, such property is to be regarded as 
separate property. — Hershiser v. Florence, Sup. Ct. Ohio, Am. L. Reg., May, 1884. 


MASTER AND SERVANT. — Negligence — Actual relation of must exist in order that 
the one should be liable for the negligent acts of the other. — Where the owner 
of a property refused to allow the servants of a third party to carry down through his 
store some heavy bags of paper, which the said third party had purchased from him, and 
which were stored in the upper part of the building, but told them they could throw 
them out of the window, the fact of such instruction does not create such a relation 
between the owner and the said servants as to render him liable when they do this in 
such negligent manner as to injure one passing by in the street below. — McCullough v. 
Shoneman, Sup. Ct. Pa., W. N. C., May 29, 1884. 


— Section hand on railroad injured by defective car of railroad other than that 
he is employed by — Liability of employer.—A., employed as a section hand by 
the Texas and Pacific Railway, is injured while in the discharge of his duty by reason of 
a defective brake upon a car owned by the Missouri Pacific Railway, which he is engaged 
in loading for the Texas and Pacific Railway. Held, where a party in the employ of one 
railroad is injured while attending the duties devolving upon him, by a defective brake 
on acar belonging to a different railroad, the question of ownership of the car dovs not 
affect the question of the liability of the employer. — Texas and Pac. Ry. Co. v. McLana- 
han, Sup. Ct. Texas, Texas L. Rev., May 20, 1384. 


MINING CLAIMS. — Notice of location — Description of limits.— A notice of the loca- 
tion of a mining claim, undér the laws of the United States and the territory of New 
Mexico, which does not describe the limits of the claim by reference to natural objects 
or permanent monuments, is not sufficicnt, although 1t describes the claim as bounded 
by certain other claims.— Baxter Mountain Gold Mining Co. v. Patterson, Sup. Ct. N. M., 
Pac. Rep., May 29, 1834. 
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MORTGAGE, — See PRACTICE. 


MORTGAGE (CHATTEL).— Uncertainty in Description — Failure to record.— A chatte] 

mortgage is void for uncertainty, as against a subsequent attaching creditor of the mort- 
gager where the property mortgaged is described as a certain number of horses and 
mules, giving their names and color, without mentioning the place where such animals 
were kept, or situated, or for what purposes they were used. This is especially so when 
it appears that the mortgager has a large number of other animals of the same kind, 
Failure to record a chattel mortgage in the county where the property mortgaged, or 
the greater part thereof, is situated, renders the same inoperative as against a subse- 


quent attaching creditor of the mortgager without notice. — Tabor v. Sampson, Sup. Ct. 
Uol., WestC. Rep., June 19, 1884. 


—Validity of between husband and wife for bona fide advances of latter— 
Assignment fer benefit of creditors.— Where an insolvent person executed two 
chattel mortgages in good faith fora valuable consideration for the benefit of certain 
creditors, and such mortgages were duly filed, and thereafter, and upon the next day, a 
deed of voluntary assignment for the benefit of all his creditors was executed by him, 
the execution of such instruments does not constitute a single transaction, nor do such 
chattel mortgages and the assignment defeat each other, as each is valid. If the wife 
gives her money or other property to her husband to assist him in his business, he will 
not be permitted, as against the creditors, to give it back to her, when insolvent, to save 
something for his wife and family. If, however, the wife loan her husband money, 
although no time be fixed for its repayment, and although no express promise to repay 
is made, yet, if the circumstances attending the receipt of the money by the husband 
are such as to prove that they dealt with each other as debtor and creditor, the hus- 
band may pay the indebtedness, or secure the indebtedness by a chattel mortgage upon 
his property, and such payment, or such chattel mortgage, will be no fraud upon his 
creditors.— Bailey v. Kansas Mfg. Co.,Sup.Ct. Kan., Pac. Rep., May 29, 1884. 


MUNICIPAL CORPORATION. — Traveler when lawfully using highway.— Where a 

person who, in the exercise of his business in passing along the highway steps with one 
foot on an adjoining lot to get a drink at a hydrant, he is still using the highway for a 
legitimate purpose, and the city would be liable for an accident which, through, its neg- 
lect in taking proper care of the highway, happens to him while in that position.— 
Duffy v. Dubuque, Sup. Ct. lowa, Cent. L. J., June 6, 1884. 


— Nuisance — Use of streets — Coasting. — Where a city in the exercise of its discre- 

tion grants permission to use its streets for a purpose not necessarily a nuisance (in 
this case for the purpose of “coasting”? over snow and ice on the particular street in 
question), it is not liable in damages to one using the streets who suffers damages from 
such use. — Burford v. Grand Rapids, Sup. Ct. Mich., Rep., June 18, 1884, 


NAVIGABLE RIVER.— Land covered by water of Lake Erie as private property 

subject to navigation rights — Pleading partition — Tenant in common — Pos- 
session by — Practice. — Land covered by the water of a navigable land locked bay, 
or harbor, connected with Lake Erie, may be held by private ownership, subject to the 
public rights of navigation and of fishery, provided the holder derives his title from an 
express grant made or sanctioned by the United States. Where a petition in a civil 
action prays for equitable partition of real estate and an account of rents and profits, an 
answer denying plaintiff’s entire title does not oust the court of jurisdiction. When a 
grantee enters under a deed describing his estate as a t y in with others, 
his possession will be presumed to be not adverse to the owners of the other undi- 
vided interests, until, by unmistakable acts or declarations, of which his co-tenants had, 
or ought to have taken, notice, he claims the entire ownership. — Hogg’s Exr. v. Beer- 
man et al., Sup. Ct. Com. Ohio, Ohio L. J., June 7, 1884; Week. L. B. Supp., June 9, 1884. 


NEGLIGENCE.— Piling lumber on vacant lot—Injury from its falling over — 

Liability of owner of the timber. — Appellees were owners of two hundred pieces 
of timber, which they caused their servant to pile on a vacant lot in such a manner that 
the top of the pile fell off and killed the infant son of appellant: held, that as a 
general rule, the owner of land may retain to himself the sole and exclusive use and 
occupation of it, but a due regard for the welfare and rights of others makes the owner 
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liable for the negligent use of his property, whereby the person or property of another 
is injured. — Branson, Admr., v. Labrot, Ct. App. Ky., Ch. Leg. N., May 10, 1884. 


—Negligence of lessor storing explosives — Liable for injury to lessee’s child — 
Way of necessity. — The owner of a farm leased small parcels in the middle of it to 
laboring men, A farm road approached the holdings, but did not reach them. Toward 
the leased parcels from the end of the road the lessor stored a box of dynamite, with 
cartridge exploders, under a low shed made against a stump, and only partially inclosed 
andin a rough bound box, not always kept covered, and never securely fastened. A 
child of one of the lessees who had been at work in the field went into the shed, broke 
one of the cartridges from the box, and striking it with a stone, exploded it, and was 
injured. Neither he nor his father knew what was kept in the shed, or knew of any 
danger there or of any reason for keeping away from it; and there was no warning on or 
about the shed, except the word “‘ powder” written on the box, which neither of them, 
if they had seenit, could have read. Held, that tostore so dangerous an article under 
such astructure, near the parcels leased, where children should be.expected to come, 
was culpable negligence, for which the lessor was responsible. — Powers v. Harlow, 
Sup. Ct. Mich., Alb. L. J., May 17, 1884. 


— Notice —Sewer-gas — Liability of{municipality.— A. was injured by an explosion 

of illuminating gas, which had found its way into his house through an untrapped drain 
leading from a sewer belonging to the municipality. The sewer received the gas from 
a gas main whose end, situated near A.’s house, had been stopped by a wooden plug 
which had rotted out. A patrolman and others testified to noticing the smell of illum- 
inating gas in the street ten or twelve days before the explosion: held, that this evi- 
dence should have been submitted to a jury in order to determine the question whether 
the municipal officials by the exercise of a proper diligence could have discovered the 
defect in the gas main in time to have had it properly repaired before the explosion. — 
Kibele v. City of Philadelphia, Sup. Ct. Pa., W. N. C., May 29, 1884. 


— What is not. —No one is chargeable with negligence who has acted upon his best 
judgment, or, who not having time for reflection and determination, has failed to act. 
Such act, or such omission, may be a mistake, but it is not negligence. — Brown v. 
French, Sup. Ct. Pa., W. N. C., June 5, 1884. 


—Sce ADMIRALTY; MASTER AND SERVANT; RAILOADS. 


NUISANCE. — Private citizen digging trench in street under municipal license — 
Liability ofcitizen or contractor. —It is not a nuisance per se for a private citizen 
under municipal license to dig a trench in a public highway for the purpose of laying a 
water pipe, and it is not such an act as renders parties engaged in it guilty of a public 
wrong. The entire execution of laying the pipe being committed as an independent 
employment to a contractor, the employer is not responsible for the mode of such exe- 
cution. — Smith v. Simmons, Sup. Ct. Pa., Pittsb. L. J., May 21, 1884. 


—See MUNICPAL CORPORATIONS, 
PARTITION. — See NAVIGABLE RIVER. 


PARTNERSHIP. — Partner's authority to borrow money and give notes -- Notice of 
lender. —B., a partner, with authority to borrow money in the firm name, represent- 
ing that he wished to borrow money for the use of the partnership, effected a loan on 
the strength of such representation, and in two days after receiving the money, 
brought to the lender a note therefor, payable to the order of the lender, signed by the 
partner in his individual capacity, and ipdorsed by him in the name of his firm. Held, 
the note not having been delivered until after the transaction, the form of the note was 
only a circumstance for the consideration of the jury in connection with what was said 
and done at the time of the transaction, in determining whether at the time of advanc- 
ing the loan, the lender had notice that the partner borrowed the money for his own 
private use. Where the act of the partner is within the scope of the partnership, a 
declaration made by him at the time of the transaction, is competent to show, that the 
act was done in behalf of the partnership; and if the credit was obtained on the faith 
of such declaration, the falsity of the representation is not material. — Benninger et al. 


742 DIGEST OF RECENT CASES. 


PARTNERSHIP — Continued. 
v. Hess, Sup. Ct. Com. Ohio, Week. L. B. Supp., June 9, 1884; Ohio L. J., June 7, 


1884. 


—- Sufficient contract—Speculation in lands—Statute of frauds.—It is not 

necessary, to constitute a partnership, that there should be an express agreement 
between the parties that each should bear a share of the losses; this may be inferred 
from other provisions of the contract, the nature of the business, and the relations of 
the parties to the business. An agreement between partners to speculate in lands is 


not within the statute of frauds. — Richards v. Grinnell, Sup. Ct. Iowa, Rep., May 21, 
1884. 


PATENTS. — Foreign patent and foreign judgment. — After the validity of an American 
patent for the full term of seventeen years had been sustain: d by a decree of this court 
and an injunction had been granted, a petition was filed alleging that a Canadian patent 
had been previously issued for the same invention to the same person for the term of 
five years, which term had expired and that by reason thereof the American patent had 
also expired under section 4887 of the Revised Statutes. Upon this petition the injunc 
tion was dissolved. A motion being now made to reinstate the injunction, it appeared 
that the Canadian patent had been declared void by the courts of Canada, for wantof a 
working model. Held, that this judgment was conclusive upon the validity of the Cana- 
dian patent and that, as a legal consequence, this patent can have no effect in shortening 
the term of the American patent and that this must stand for seventeen years. — Bate 
Ref. Co. v. Gillett, U. S. Cir. Ct. D. N. J., N. J. L. J., May, 1884. 


— Reissue of patent, with claims to invalidate patent of another. — The patentee 
of an egg-beater having, eleven years after the issue of his patent, had the same reissued 
with claims and recitals to cover the design and scope of the invention of another, to 
whom meantime there hada patent issued for an egg-beater better adapted for the pur- 
pose, upon bill filed by the former against the latter for injunction, etc., the court upon 
finding these facts, held, there had been no infringement and ordered the bill dismissed.— 


Turner & Seymour Mfg. Co. v. Dover Stamping Co., Sup. Ct. U. S., Sup. Ct. Rep., May 13, 
1884, 


— Invention —Combination — Mechanical skill.—A patent will not be granted 
where there is nota clear invention. No degree of skill in the workman in combining 


well-known expedients will justify the issuing of a patent. — Phillips v. City of Detroit, 
Sup. Ct. U. S., Rep., June 18, 1884. 


PRACTICE.— After demurrer overruled party does not lose his right to appeal 
thereon by answer and trial — Mortgage. — When the declaration fails to statea 
cause of action, and clearly shows that upon the case as stated the plaintiff can not re- 
cover, the defendant, upon his demurrer being overruled, may answer upon leave and 
go to trial without losing the right of having hisdemurrer heard on appeal. A mortgage 
is a mere security for a debt, and the mortgagee is not entitled to the rents and profits 
until he gets possession by foreclosure.—Teal v. Walker, Sup. Ct. U. S., Sup. Ct. Rep., 


May 13, 1884. 


—— Money had and received — Practice — Law and equity — Presumption of pay- 
ment of judgment.—Whenever one person has in his hands money equitably belonging 
to another, that other may recover it by assumpsit for money had and received; he has, 
in such case, no reason to resort to a court of equity. If a principal ratifies that which 
favors him, he ratifies the whole. The lapse of twenty years after judgment rendered 
raises the presumption that the debt has been satisfied; and the presumption is no 
weaker when the suit is brought against the ad istrator than when against the debtor 

in his lifetime. — Gaines v, Miller, Sup. Ct. U. S., Sup. Ct. Rep., May 13, 1884. 


— Answer—N. Y.Code— Motion to make more definite and certain objection to 

evidence — Book entries.— In New York, under Code of Civil Procedure, an answer 
which makes certain statements, and then denies every allegation of the complaint, 
“ except as hereinafter stated or admitted,” amounts to a sufficient general denial of all 
allegations of the complaint not admitted, to authorize evidence to be given to show 
any of such allegations to be untrue. An objection that such denial is indefinite or un- 
certain, must ,be taken by a motion made, before trial, to make the answer definite and 
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certain by amendment, and can not be availed of by excluding evidence at the trial. If 
it is intended to raise, ona writ of error, the point that a cross-examination was not 
responsive to anything elicited on the direct, an objection must have been taken on that 
ground at the trial. Entries in the books of one party to a tr tion, not tempora 
neous, or made in the due course of the business, as a part of the res geste, but made 
after the rights of the other party had become fixed, are not competent evidence. — 
Burly, Recr., v. German Am. Bank, Sup. Ct. U. S., Ch. Leg. N., June 7, 1884. 


— Recovery of personal property in specie— Alabama Code, sects. 2942, 
2943 — Affidavit — United States as plaintiff. — Under sections 2942 and 2943 of the 
Code of Alabama of 1876, which provide for the bringing of a suit for the recovery of 
personal chattels in specie, and for the making of an affidavit by “‘ the plaintiff, his agent 
or attorney,” that the property sued for belongs to the plaintiff, and for the giving by 
the plaintiff of a bond for cost and damages, as prerequisites to the making of an order 
for the seizure of the property, an affidavit in such asuit by the United States in the 
circuit court of the United States, made by a special agent of the general land office, in 
which he swears, “ to the best of his knowledge, information, and belief,” that the pro 
perty sued for belongs to the United States, is sufficient. Under section 1001 of the Re 
vised Statutes of the United States, the United States are not required to give the bonds 
provided for by the Code of Alabama, as a condition precedent to the right to avail 
themselves of said provisions of that Code. Where, in such suit, the circuit court, after 
the seizure of the property, vacated the order for its seizure on the ground of the insuf 
ficiency of the affidavit and for the want of a bond, but the United States hada judg- 
ment and brought a writ of error, this court reversed the order of the circuit court va- 
cating the order of seizure. — U. S. v. Bryant, Sup. Ct. U. S., Sup. Ct. Rep., June 3, 1884. 

— See NAVIGABLE RIVER. 


PRINCIPAL AND AGENT.—Judgment against agent for fraud— Action against 
principal. — A judgment against an agent for a fraud committed while acting within 
the scope of his authority, on which no collection or payment has been made, is no bar 
to an action against the principal for the same fraud. In such a case the fact that the 
principal was wholly ignorant of the fraud is immaterial. — Maple v. C. & C.& D.R. R. 
Co., Sup. Ct. Comm. Ohio, Va. L. J., May, 1884. 


—Sale by agent without knowledge of principal—Specific performance. — 
Where the owner of certain real estate gives authority to an agent to sell the same, and 
such agent, without the knowledge or consent of his principal, enters into a contract 
with a person who is a partner of the agent in the purchase and sale of such property, 
to sell the property to such person, held, that such contract of purchase and sale will 


not be specifically enforced as against the owner of the land. — Fry v. Platt, Sup. Ct. 
Kan., Pac. Rep., May 29, 1884. 


PRINCIPAL-SURETY.— When latter is discharged, and when not — Parol evidence.— 
If, when a debt is due, the surety request the creditor to sue the principal debtor, who 
is then solvent, and the creditor fail todo so, and the principal afterward becomes in- 
solvent, the surety is not thereby discharged. A valid contract between the creditor and 
debtor extending the time or otherwise varying the contract of the surety, without the 
consent of the surety, will discharge the surety; but an averment that the time was 
extended, and not stating for any definite period, or upon any consideration, is nota 
sufficient defense to a suit against the surety. It is perfectly competent for a joint 
maker of a promissory note to show that he signed it as surety, and that the payee had 
knowledge of such fact. — Smith v. Freyler, Sup. Ct. Mont., Alb. L. J., June 7, 1884. 


Process. — Service of — On party necessarily attending court. — Service of process 
upon a party or witness, while necessarily in attendance upon a trial outside of the 


jurisdiction of his residence, will be set aside.— Mitchell v. Wixon, Sup. Ct. Mich., 
N. W. Rep., May 17, 1884. 


— Service of—On corporation — Requisites — Contempt. — Where an affidavit of 
personal service of an injunction states that the person served is the managing agent 
and superintendent of the defendant corporation, as the server is ‘‘informed and 
believes,” this return will be prima facie evidence of that fact. Where the evidence 
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of jurisdictional facts in the lower courts is conflicting, and there is evidence tending 
to prove the facts on which the jurisdiction depends, the appellate court will sustain 
the jurisdiction of the lower court. Where a corporation or its officers have actual 
notice of an injunction, they are bound by it, though the injunction be not served at all, 
The duty of serving process is not imposed exclusively on the sheriff, and process or 
notices are not void because served by other parties, if the service be in conformity 
with the statute. Corporations are subject to punishment for contempt. — Golden Gate 
Hydraulic Mining Co. v. Sup. Ct. of Yuba, Sup. Ct. Cal., Pac. Rep., May 15, 1884. 


RAILROADS. —Embankment obstructing passage of water — Nuisance — Abate- 
ment — Statute of Limitations— Damage to crops.— Where a railroad company 
has an easement to run its cars over a track constructed through a subservient estate, 
where the effect of a construction of an embankment would be to obstruct the passage 
of surface water and damage the surrounding estate, but sufficient drainage can be 
secured by the construction of a ditch or culvert, it will not be presumed that the com- 
pany, when purchasing the right of way, was desirous of paying for the right to obstruct 
the water; and, if they did not pay for this right, their use of the easement binds them 
to furnish the proper drainage. An instruction that they must construct their embank- 
ment so as to furnish this drainage is correct. Where a person discovers that he is 
maintaining a nuisance, and abates it, but suffers it to arise again, he is liable, without 
notice, although the nuisance was created originally by his grantor. When, since a 
cause of action accrued, the statute of limitations has run, but damage has continued 
to be done within the time provided by statute, the action is not barred. Dene v. Chi- 
cago, R. I. and P. R. Co., Sup. Ct. lowa, N. W. Rep., May 17, 1884. 


—— Common Carrier — Negligence — Bill of lading — Provisions of.—A clause in 
a bill of lading which provides that the carrier, who is legally liable for any damage 
shall have the benefit of any insurance that may have been effected upon the damaged 
goods, is not an unreasonable and unjust exemption from liability for negligence, and 
may be enforced. When it is shown that goods were injured while being transported 
over a railroad operated by defendants, and that the accident was one which, in the 
ordinary course of things, would not have happened if those who had the management 
had used ordinary care, the presumption, in the absence of explanation by the defend- 
ants, is that the accident arose from the latter’s negligence. — Rintoul v. N. Y. Cent. & 
H. R. R. Co., U. S. Cir. Ct. S. D. N. Y., Am. L. Reg., May, 1884. 


— Negligence — Stopping train— Duty of conductor.— A mere voluntary promise 
on the part of a conductor to wake a drowsy passenger, and a failure so to do, whereby 
the passenger was carried beyond his destination, furnishes no case for recdvery against 
the railroad for negligence. — Nunn v. Georgia R. R. Co., Sup. Ct. Ga., Rep., May 21, 1884, 


REMOVAL OF CAUSES. — Not allowed after trial of a demurrer. —The trial of a de- 
murrer in a State court is the trial of a cause within the meaning of the words “ before 
the trial thereof,” in the act of 1875. Thereafter no removal to a Federal court can be 
had, — Alley v. Nott, Sup. Ct. U. S., Sup. Ct. Rep., May 13, 1884. 


— Internal revenue collector— Rule on by State court.—A rule upon a United 
States internal revenue collector granted by a State court upon the petition of the 
sheriff to show cause why an attachment should not issue against him for contempt of 
the process of said court in refusing to permit the sheriff to enter a bonded warehouse 
of the United States, and seize in execution whisky held therein for internal revenue 
tax, isa “ civil suit,” removable into the United States Circuit Court under section 643 of 
the Revised Statutes. Where a cause is removable under said section 643, the jurisdic- 
tion of the Circuit Court attaches upon the filing therein of a proper petition, and upon 
the delivery of the prescribed process issued to the State court the jurisdiction of the 
latter court is wholly divested, so that its subsequent orders are coram non judice and 
void. — McCullough v. Large, U. S. Cir. Ct. W. D. Pa., Lan. L. Rev., June 2, 1884. 


SALE. — Cash sale— Replevin.— Upon a sale of goods where payment is due at once, 
the vendor, unless a contrary intention appears, can reclaim the goods, even after de- 
livery, unless the price is paid; and the vendee’s assignee in bankruptcy stands in no 
better position than the vendee himself. — Leutz v. Flint & P. M. R. Co., Sup. Ct. Mich., 
N. W. Rep., May 17, 1884. 
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SET-OFF. — See TROVER. 


STOCKHOLDERS. — Statutory liability—Service—Debts accrued before party 
became stockholder.—In an action by a creditor of an insolvent corporation to 
enforce the personal liability of its stockholders, where the stockholders were not all 
before the court, and it did not appear that those not served with process could not 
have been served, it was error to assess upon the stockholders served the whole amount 
of the indebtedness of the corporation. In such action is was error to give judgment 
for some of the stockholders releasing them from assessment, upon the finding that 
they did not own stock at the time the liability sought to be enforced accrued, without 
finding further that the stock held by these defendants had not been sold by the cor- 
poration prior to the time such liability accrued. — Bonewitz v. Bank, Sup. Ct. Com. 
Ohio, Ohio L. J., May 31, 1884. 


STOPPAGE IN TRANSITU — See GARNISHMENT. 


SUBROGATION. —Recognizance to the United States.— When a recognizance given 
to the United States in a criminal case has been paid by the sureties they are not 
entitled to be subrogated to the rights of the United States as a preferred creditor 
against the estate of the criminal. If they were thus subrogated they would not be 
entitled to sue in the name of the United States. — U. S. v. Rider, U. 8. Sup. Ct., N. J. L. 
J., June, 1884. 


TaXATION.— Mineral lands — Lease —Severance—Separate ownership. — A. 
made an agreement with B., leasing to him all the coal beneath the surface of a certain 
tract of land, of which A. was the owner. The lessee was to mine and remove in each 
year at least a certain number of tons, which he was to pay for monthly, at a certain 
rate per ton, whether mined or not, unless mining should be prevented by certain 
specified contingencies. In case of neglect for thirty days to pay the said royalty, it 
might be distrained for. And for continued default the lease might be forfeited. The 
letting, however, was not for a term certain with reversion to the grantor, but without 
reversion and to be perpetual, until all the coal under the surface had been mined. 
And the rights and privileges therein conferred, were extended to the heirs, executors, 
administrators, and assigns of the respective parties: held, that this agreement was 


not merely a license or lease to mine coal to become the lessee’s when mined, but that 
it operated as such a severance of the surface and subjacent strata, and a sale or 
assignment of the coal in place, as would relieve the owner of the surface from 
responsibility for taxes levied upon the coal. — Sanderson v. City of Scranton, Sup. Ct. 
Pa., W. N. C., June 5, 1884. 


Tax-DEED. —Effect of as evidence— Assessment roll—Description of prop- 
erty—Revenue laws—Construction of— Notwithstanding the act of 1865, Ore: 
Laws, sect. 90, making a tax-deed ¢ lusive evid of the regularity and validity of 
the prior proceedings, in an action by the owner of the property to recover the posses- 
sion from the grantee in such deed or his assignee, it may be shown that no warrant 
issued for the collection of the tax levied on the property or that there was no sale 
thereon on that account. In 1876 there was only one place in Multnomah County laid 
out and recorded as the “ Portland Homestead,” containing a lot 3 in block B, of which 
Mary Kelly was the owner; the assessor entered the same on the assessment roll for 
taxation in her name, and described it as “lot 3 in block B, Port. Homstd. Ass.,’’ and 
valued it for taxation at one hundred dollars: held, that the description was sufficiently 
certain. Laws for raising revenue for the support of the State are remedial in their 
character, and proceedings taken under them for the purpose of ascertaining the amount 
a citizen ought to contribute for the common weal ought not to be considered as taken 
in invitum or hostile to him or his interests, but rather as proceedings in his behalf, in 
which it is his duty to co-operate with the State, so as to enable it to reach acorrect and 
just result.— Kelly v. Kerrall, U.S. Cir. Ct. D. Ore., West. C. Rep., June .19, 1884. 


TRESPASS. —Boundary line between lots — Prescription. — Held, “if two adjacent 
or coterminous proprictors agree upon and establish a dividing line between their prem- 
ises, and actually claim and occupy the land on each side of that line continuously for 
over twenty years, such possession will be adverse and confer a title by prescription. — 
Donahue v. Thompson, Sup. Ct. Wis., Ch. Leg. N., June 7, 1884. 
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TROVER. — Lien — Conveyancer — Set-off. — Where a real estate broker has had placed 
in,his hands a plan and deed of property for the sole purpose that he shall undertake 
to sell the property, he has no lien on the deed and plan for his charges and expenses in 
attempts to make the sale. Insuch acase the retention of the papers is a tort, and in an 
action of trover for the alleged wrongful conversion, the real estate broker can not 
defalk or set-off his charges against damages arising from his own wrong. — Arthur r, 
Sylvester, Sup. Ct. Pa., W. N. C., June 5, 1834. 


Trusts.—Resulting trusts -- Witness —Competency—One heir against an- 
other. — On petition for the partition of land by one heir against his two brothers, co- 
heirs, where one defendant, by his answer and cross- bill, claims the entire title on the 
ground that the ancestor held the legal title in trust for him, and the other defendant 
disclaims any interest, the latter will be a competent witness for his codefendant, and 
against the petitioner, both at common law and under the statute —Scheerer », 
Scheerer, Sup. Ct. Ill., Leg. Adv., May 13, 1884. 


— Declarations of trust— Delivery of-- When necessary to make operative, — 
In the cases of declarations of trust, and deeds of conveyance or mortgage, where 
nothing further is expected to be done by the beneficiary or grantee to complete the 
transaction as a whole, a formal sealing and delivery, without an actual delivery to the. 
other party, or to a third person for his use, is sufficient to make the declaration or deed 
operate immediately, unless something else exist or be done to qualify such formal de- 
livery. — Linton v. Admr. of Brown, U.S. Cir. Ct. W. D. Pa., Pittsb. L. J., June 11, 1884, 


— Purchaser — Obligation to see to application of purchase-money.— Where a 
trust is of a defined and limited nature, the purchaser must see that the purchase- 
money is applied to the proper discharge of the trust, but where the trust is general 
and of an unlimited nature, he need not see toit. Even when the trust is defined in 
its object, if the purchase-money is to be reinvested upon trusts which require time and 
discretion, or the acts of sale and reinvestment are manifestly contemplated to be at a 
distance from each other, or the trust is to continue through a long and indefinite period 
of time, the purchaser is not bound to look after the application of the purchase- 
money. — Hughes v. Tabb, Sup. Ct. App. Va., Va. L. J., June, 1884. 


— Trust deed — Delivery — Execution — Evidence Husband and wife — Con- 
sideration. — Where evidence shows that a conveyance i3 made in trust, and the deed 
received by the trustees and cared for for a time, and then delivered to his cestui que 
trust, it is plain that the deed was executed and delivered, and the trusteeship accepted, 
and the deed is valid as between the parties. Where a husband and wife deed property 
to trustees for the wife’s benefit, because the wife will not join with him in conveying 
property in which she is interested, to relieve him of financial embarrassment, unless 
he thus relinquishes his marital rights in this property which belongs to her, there is 
sufficient consideration for the deed. A wife has the same right to buy her husband's 
curtesy in her real estate, and to have it barred by a proper conveyance, that any one 
else has. Where the consideration mentioned in a deed is one dollar, the true consid- 
eration may be shown by parol. — Hitz v. Nat. Met. Bank, Sup. Ct. U. S., Sup. Ct. Rep., 
June 3, 1884. 


TRUSTEE. — Purchaser from— Notice—Title.—A purchaser of real property from & 
trustee, in good faith, for a valuable consideration, and without notice, actual or con- 
structive, of the prior equity of the cestui que trust, is entitled in a court of equity to its 
protection against such equitable rights. But where a party has actual notice of such 
trust, or has constructive notice by reason of the recording of the instruments creating 
such trust, he is not entitled to protection as a bona fide purchaser. The answer of & 
bona fide purchaser without notice is in the nature of a new case founded on a right as 
to title to real property, operating, if made out, to bar and avoid the plaintiff’s equity, 
which otherwise must prevail. —Eversdon v. Mayhew, Sup. Ct. Cal., Pac. Rep., May 15, 
1884. 


— Of railroad— Mortgage to secure bonds—Breach of duty —Overissue of 
bonds — Damages — Breach of duty by trustees.— Where a railroad company, 
whose road is being constructed by a construction company, executes a mortgage to 
trustees to secure bondholders, and it is provided that the trustees shall certify the 


DIGEST OF RECENT CASES. 747 


TRUSTEE — Continued, 

bonds only at a certain rate in proportion in number to the amount of road finished, or 
when the purchase-money for the said bonds is deposited to the credit of the trustees, 
and the trustees certify and allow to pass into the hands of the construction company 
bonds to an amount greater than that called for by the number of miles of road finished, 
and for which no money is deposited, the trustees are guilty of a breach of trust, and 
are responsible in damages for loss accruing to the bondholders through the improper 
overissue. Where, after a breach of duty on the part of the trustees as above, the 
construction company fails to fulfill its contract to build, and as a consequence thereof 
the railroad company makes default in the payment of interest on its mortgage, and 
the road is sold under proceedings thereon at a loss to the bondholders, the measure 
of damages as against the trustees is the difference between the value of the road as 
security for the bonds, had it been so far finishéd as to justify the issue of the bonds 
actually issued, and its value in the condition in which it was left by the failure of the 
construction company. —Sulzbach v. Thompson’s Admrs., U. 8. Cir. Ct. E. D. Pa., Rep., 
June 18, 1884. 


UNITED STATES MARSHAL.— Unlawful seizure —Attachment — Bond.— The taking, 
by a marshal of the United States, upon a writ of attachment on mesne process against 
one person, of the goods of another, is a breach of the condition of his official bond, for 
which his sureties are liable.—Lammon v. Feusier, U. S. Cir. Ct. D. N.J.,N. J. L. J., 
May, 1884. 


VENDOR-VENDEE. — Conditional sale—Creditor's lien—Mortgage.— Where suit 
is brought on notes given for the purchase-money of certain personal property, which 
notes contained the condition precedent that said property did not pass to the pur- 
chaser, but remained in the vendor until all the purchase-money notes were paid, and 
said vendor had the right, upon failure to pay any one of the notes at maturity, without 
process of law to retake possession of said property, and said notes were never filed for 
record, nor recorded, and purchasers for value had no notice, actual or constructive, of 
said conditions. Held, the sale was a conditional sale, but as there was actual delivery 
the case comes within the purview of the registration laws, and such purchasers 
obtained title. A creditor who has acquired alien upon property is placed upon the 


same footing as a purchaser. A creditor who, without notice, takes a mortgage and has 
it duly recorded, is a lien creditor within the meaning of the statutes. The vendor in 
this case is entitled to a judgment as against the assignee of his vendee, but takes the 
property subject to the lien of creditors of such vendee. Where, however, the credi- 
tor’s mortgage embraces other property than that in controversy, equity requires that 
such other property should be exhausted before proceeding against that in controv- 
ersy.— Tufts v. Blanton, Commrs. of App. Texas, Texas L. Rev., May 20, 1884. 


—wWarehouseman’s receipt — Transfer of. — In the absence of statutory enactment a 
warehouseman’s receipt is not a negotiable instrument, and an assignment thereof 
operates merely as a transfer of the property deposited, and passes no better title to the 
purchaser than the vendor had.—Solomon v. Bushnell, Sup. Ct. Ore., West C. Rep., 
May 22, 1884. 


WARRANTY. —Implied. — A bridge company, having partially executed a contract for the 
construction of a bridge, entered into a written agreement with a person whereby the 
latter undertook for a named sum, and within a specified time, to complete its erection, 
The sub-contractor agreed to assume and pay for all work done and material furnished 
up to that time by the company. Assuming this work to have been sufficient for the pur- 
poses for which it was designed, the sub-contractor proceeded with his undertaking, but 
the insufficiency of the work previously done by the company was disclosed during the 
progress of the erection of the bridge. No statement or representation was made by the 
company as to the quality of the work it had done. Its insufficiency, however, was not 
apparent upon inspection, and could not have been discovered by the sub-contractor 
until actually tested during the erection of the bridge. Held, that the law implied a 
warranty that the work sold or transferred to the sub-contractor was reasonably suffi- 
cient for the purposes for which the company knew it was designed. — Kellogg Bridge 
Co. v. Hamilton, Sup. Ct. U. S., Col. L. Rep., May 22, 1884. 


— See CONTRACTS. 


— Testamentary capacity — Undue influence. — The fact that the testator devised 


—— See DECEDENTS’ ESTATES. 
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WILLs. — Capacity of Testator —Evidence. — Mere whims and delusions of the testa- 
tor do not destroy his testamentary capacity, if he still retains control of his faculties 
8o as to be able to make a sensible disposition of his property. Where a will was offered 
for probate by testator’s wife, held, that evidence of a delusion on his part that his wife 
had misused him, was inadmissible upon the question whether she had exerted undue 
influence upon his mind. — Rice v. Rice, Sup. Ct. Mich., N. W. Rep., May 17, 1884. 


— Instrument construed as — Delivery of.—In an action of assumpsit the following 

paper was admitted in evidence, viz.: “ August 13, 1865. I give these few lines to Caro- 
line Carman, to show that I want her have the sum of twelve hundred dollars at my 
death, She lived with mee A number of years, And got very little for it, so i thought It 
rite to leave her This little sum, to be paid to her out of my home property. From 
NEEDHAM WILSON.” Held, that this was error, as the paper was a testamentary writ- 
ing, and should have been probated as a will. The fact that it was delivered during the 


lifetime of the testator does not make it irrevocable and a contract. — Wilson v. Van 
Leer, Sup. Ct. Pa., Pittsb. L. J., May 21, 1884. 


— Construction of.—H., in her will, devised, gave, and bequeathed to C. B. and D. B., 

her grandchildren, one-sixth of her residuary estate. She then provided that in case 
of the death of both grandchildren without issue, the property coming to them should 
be given to the other grandchildren of the testatrix. It appeared from all the words of 
the will, that the contingency contemplated by-the testatrix was one to occur prior to 
the distribution of her estate. Held, that if C. B. and D. B. survived the testatrix, their 
title to said share became absolute, and on their subsequent deaths, without issue, pass 


to their legal heirs. — Baker v. McGrew, Admr., Sup. Ct. Com. Ohio, Week. L. B. 
Supp., June 16, 1884. 


— Construction of.—A testatrix devised certain real estate to her daughter A. for life, 

and at her death to A.’s daughter B., in fee simple; and in case of B.’s death, “ then to 
be divided amongst the children.” A. was enciente at the date of the will and testatrix 
knew it. B. was not married until long after testatrix’s death, and then died before A.: 
held, upon A.’s death, that the expression “the children” in the will must be taken to 
refer to A.’s children, and not to B.’s, and that the former were therefore entitled to the 
real estate. — Webb v. Hitchins, Sup. Ct. Pa., W. N. C., June 12, 1884. 


— Parent and child— Omission of child in will by mistake — Statute. — Plaintiff 

deseased claimed a share in her father’s estate under Gen. Stats., ch. 92, sect. 25, Pub. 
Stats. ch. 127, sect. 21, on the ground that she had been omitted from his will by mistake. 
The evidence tended to show that during his life her father had delivered to her the deed 
by which he held title to a certain house and lot, together with the key of and an insurance 
policy on the house, of which she took possession, and that he believed that by so doing 
he conveyed to her the title; and that he omitted her from the will because he believed 
he had already provided for her. He/d, that she was not entitled to a share in the 
estate under that statute.—Hurley v. O’Sullivan, Sup. Jud. Ct. Mass., Rep., May 21, 1884. 


— Survivors — Marriage of beneficiary.— A testatrix devised her estate to her four 

children, equally, with the proviso that if any of them died before her, her estate was 
to be divided among the survivors or their legal representatives equally. At the date 
of the will none of the children were married, but during the lifetime of testatrix one 
of the daughters married and died, leaving two children. Held, that these children 
were entitled to receive the share which their mother would have received had she been 


living at the death of the testatrix. — Rivenett v. Bourquin, Sup. Ct. Mich., Rep., May 21, 
1884. 


his entire estate, to the exclusion of his lawful heirs, to a woman with whom he had 
been cohabiting as his wife, but who was in fact the wife of another man, is not suffi- 
cient of itself to invalidate the will or to establish undue influence, though it may be 
considered as evidence of such influence along with other facts. — Porschet v. Porschet, 
Ct. App. Ky., Ky. L. Rep., June, 1884. 


